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THE KING’S JUSTICE IN THE EARLY 
MIDDLE AGES. 


ILLIAM THE CONQUEROR, it is now common knowl- 
edge, no more intended, in a general way, to disturb the 
laws and customs of Englishmen than the East India Company to | 
disturb those of the Hindus in Bengal. As for the law of the . 4 
Church, which at that time every one both spoke and thought of as 
the law of God, it was binding on conquerors and conquered alike, 
not as Norman or English, but as Christian men; and not only q 
William, who had prevailed partly in the strength of the Church, 7 
could not well have any will to meddle with the things of her’ t 
jurisdiction, but he could never have supposed himself to have 
any such power. Admitting the Church to be supreme in her own 
sphere was not, indeed, the same thing as allowing her particular 
minister in the See of Canterbury, or even the servant of the ser- 
vants of God who sat in St. Peter’s chair at Rome, to be the sole 
judge of how far that sphere extended; nor did it exclude the King | 
from claiming at least an influential voice in the disposal of eccle- : f 
siastical high places which carried with them a great deal of tem- 
poral emoluments and authority. Plenty of troublesome questions | 
were to arise in these and such like matters in time, but not yet. 
The Conqueror made one sweeping innovation in the relations of 
Church and State. He gave the bishops the freedom of their own 
courts, and removed them from dealing with spiritual matters in | 
the hundred and county courts, in the interest of the canon law | 
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and the canonical discipline of souls.1 He did not forbid bishops 
or other ecclesiastics to take part in secular justice, and they 
continued to do so long afterwards.’ 

Perhaps we may doubt whether the apparent and immediate 
gain of the Church in setting up a judicial system of her own over 
laymen as well as clerks, which ultimately came into competition | 
and collision with the King’s courts, was not fh the long run more 
than outweighed by its drawbacks for both priests and people. 
But there could be no suspicion of this at the time. 

In other respects William showed himself even anxious to 
confirm existing rights and customs. His ordinances, so far as 
known to us in substance,’ are chiefly directed to that end; he 
must have allegiance and obedience, and his Norman followers 
must be protected from the revenge of lurking rebels; they are to 
be in the King’s own peace. But they are to respect English laws 
and procedure too; the Norman trial by battle is open to an 
Englishman to choose if he likes, but he must in no case have it 
forced on him. The old rules about buying cattle before good 
witnesses are reasserted and strengthened; selling men into 
slavery abroad is again emphatically and this time, we hope, more 
efficiently forbidden. A short-lived attempt was made to abolish 


_ capital punishment by a sort of rude compromise with humanity, 


substituting mutilations which now seem to us more repulsive than 
death. Ranjit Singh’s penal justice was of the same kind when 
he ruled the Panjab in the first half of the nineteenth century.° 
This, like many other passing experiments in the repression of 


‘crime, has no bearing on the general history or development of the 


law. But it was not a wholly strange thing in England, for a 
similar tendency appears in Cnut’s laws. 

There was nothing really new, again, in William’s flat refusal 
to do fealty to the Pope, which he expressly put on the ground 
that he neither had promised it nor could hear of any of his prede- 
cessors having done it. Such a demand had not been refused 


1 See the text of his ordinance separating the spiritual and temporal courts, 
Stubbs, Sel. Ch. 85. ; 

2 In France, on the other hand, there were some curious survivals of popular pro- 
cedure even in ecclesiastical causes down to the end of the twelfth century. Viollet, 
Hist. des Institutions politiques et administratives de la France, ii. 455. 

8 Stubbs, Sel. Ch. 83. 

* Slave trading died hard. It was not extinct in 1102, for the Synod of Westmin- 
ster had to condemn it then. See Freeman, N. C. V. 223. 

5 Stephen, Hist. Cr. L. i. 252. ® Stubbs, Const. Hist. i. 285. 
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before, because it had never: been made. And if the contem- 
porary use in England of such terms as “ mandata imperialia” 
shows that William would equally have repudiated any claim of 


superiority on the Emperor’s part, we may also read “ basileus,” | 


which imports the same claim of perfect sovereignty, in Anglo- 
Saxon charters. The tradition was broken only once in the whole 
course of English history, and then by John, the worst of all 
English kings.} 

Yet it was inevitable that the King’s activity and authority 
should increase. William’s ancestor Rollo had come to a country 
living under a Frankish law which, rude as it might be, was more 
advanced than the customs of the Northmen; and the Normans 
took up the speech and the laws of their new country. William 
and his Normans, on the other hand, came into England, a land of 
less advanced law, bringing a law of the same general type, but 
farther advanced and more defined. Whether William supposed 
himself to be only exercising the same rights that English kings 
had exercised, or assumed that as King in England he could at 
least have no less powers than he had as Duke in Normandy, or, 
as perhaps is most likely, had no theory of his powers at all, the 
practical result could only be to raise the English official system 
and English procedure to the Norman standard. 

Here then was the beginning of a new system of jurisdiction. 
It grew and prevailed in a manner thoroughly typical of English 
reforms, not by any exclusive establishment, but by superior merit. 
The King had to do justice for some’ particular purposes. His 
justice was much stronger than any other; if costly, it was well 
worth the cost; and its extension was as welcome to suitors as un- 
welcome to those who made their profit of small folk’s weakness or 
timidity. Not that the King’s justice was offered to the people at 
large in the first instance; it was eagerly sought after as a privi- 
lege. Even when it became general, there was no word of abolish- 
ing the old popular courts and their procedure. They were merely 
superseded by the greater convenience of the royal courts, or of 
private lords’ courts which imitated the royal methods as closely 
as they could; at last, and very gradually, they perished by disuse, 
leaving but a few traces to be swept away by systematic modern 
legislation. It was a century after the Conquest when the King’s 
law was recognized in terms as the law of the land, and yet a 


1 Stephen went near it. Freeman, N. C. V. 247. 
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century more was to pass before it stood out as the supreme — 
institution of English government. 
Feudalism, whatever we may think of its other effects, was the 


first moving cause of this inestimable blessing. The King was 


not only ruler in peace and commander in war, but the greatest of 
over-lords ; and the principle that a lord owed justice to the men. 
who held their lands of him was already well established on the 
Continent. In the thirteenth century lawyers had become subtle 
enough to distinguish the King’s public jurisdiction over his sub- 
jects from his private jurisdiction as lord over the smaller folk on 
his estates; manors of “ancient demesne” were recognized as 
being under a peculiar law which, though royal, was of a private 
nature. But this refinement had not yet been worked out in the 
Conqueror’s age. Then the King’s lordship was vastly increased 
by the wholesale confiscation which followed the Conquest. It 
seemed only right and natural, even without the aid of any tech- 
nical doctrine of forfeiture, that the King should take the lands of 
those who stood out against him. Much of the old, book-land 
which had been free from any tie of over-lordship, though answer- 
able for the greater public burdens, thus fell into the King’s hand. 
When it was given out again to the King’s followers, it was given 
on terms of feudal tenure; not so much on any deliberate ground 
of policy, as because a King of the English who had been and still 
was Duke of Normandy could hardly think of giving it in any 
other way. The practical result was great and speedy. For who- 
ever held immediately of the King was entitled to look to the 
King for justice. The churches which held estates —one should 
rather say districts in some cases — under royal land-books of vari- 
ous dates continued to hold them without any substantial change. 
But the idea of tenure was in fashion, and it was easy to construct 
a bond of lordship and service out of the undefined expectations 
of spiritual benefit which the pious founders or donors had em- 
bodied in their verbose preambles. As the man of war must fight 
for his lord, so the man of religion must pray for him and for the 
souls of his ancestors, though neither the amount nor the value of 
his service could be measured by any temporal standard. So the 
saints themselves (for men still personified a church or foundation 
by the name of its patron saint) became, in such sort as they 
might, the King’s men; and “frank almoin,” /ibera eleemosyna, 
appears in our classical law-books as a regular species of tenure, 
though all the ordinary incidents of tenure, including the oath of 
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‘fealty, are wanting. Feudalism carried its point so far that 
bishops did homage to the Crown for the temporal possessions of 
their sees after election and before consecration; and they do so 
to this day.! 

Here is at once a wide field of jurisdiction for the King, so much 
widened as to be practically new. A boundary dispute arises 
between a great monastery and the Norman earl who is the 
abbot’s next neighbor; or to take real cases, the abbot of Battle, 
the King’s own foundation, claims to be exempt from all juris- 
diction and interference of the Bishop of Chichester; the monks 
of Gloucester claim in the name of God and St. Peter to have their 
rights in lands out of which they are kept by the Archbishop of 
York; the men of Wallingford, being jealous (as great powers 
may nowadays be in affairs of trade on a larger scale), disturb the 
privileged fair held by the monks of Abingdon; the abbot of 
Peterborough makes difficulties about letting the abbot of St. 
Edmund’s have stone for repairs.2. Who shall decide? The hun- 
dred court is not fitted to deal with such matters; a county court, 
or a great court of three or more counties, would be dignified 
enough, and in a matter of ancient customs the King may still 
have such acourt summoned to enlighten him ; but the proper and 
the best judge, whose judgment will really be conclusive and can- 
not be slighted with impunity, is the King himself, the common 
lord of the parties. Besides which, the King can tell best what he 
intended to grant, for we are not to think yet of the jealous caution 
of the latter days in which the judicial right hand may not know 
what the executive left hand doeth. And this eminence of knowl- 
edge will, as the course of time requires, be extended to the grants 
of the King’s pious ancestors. 

Thus we find the King, before his court can be called an 
organized tribunal, already dispensing a justice which, if not of 
common right, is not merely of favor. He is not yet bound by 
forms ; he may hold a meeting of his counsellors, or he may order 
the proper county court to investigate complaints of encroachment 
by his own officers on the immunities of a religious house.2 On 


1 Anselm’s homage to William Rufus, in 1093, is mentioned as a thing already 
settled by precedent: “ More et exemplo praedecessoris sui inductus pro usa terrae 
homo regis factus est.” Eadmer, page 41 of Rolls ed. The words “I become your 
man” were omitted in the form used later; it is not certain that Anselm used them. 

2 Bigelow, Plac. Anglo-Normannica, 14, 29, 32. 

Ib., 30-31. 
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the other hand he may sometimes, on being satisfied of the facts, 
issue a direct mandate which is both judicial and executive. One 
way or another, he hears and determines what may be called 
privileged causes, and his experimental or occasional methods are 
the starting-point of the procedure which his successors will elabo- 
rate. We must not look for a settled plan in the Conqueror’s 
judicial or semi-judicial orders. At one point they may seem to 
the modern lawyer to resemble a judgment on appeal, at others an 
order for a trial before special commissioners, or for a new trial 
on cause shown, at another an injunction obtained at short notice ; 
but the resemblances to anything in latter-day practice are too 
fitful and precarious to help us much. Gradually, however, what 
was at first occasional became frequent in matters of recurring 
need, and what was proved to be of practical utility became custom- 
ary. The custom of the King’s court hardened into rule, and 
within a century there was a distinct beginning of the system of 
writs and forms of action which was to fix the lines of the 
common law. 

The great commission of inquiry which recorded the taxable 
values of England twenty years after the Conquest, and whose 
report is preserved in Domesday Book, had no direct concern with 
any law but what we should now call revenue law, and only gives 
us occasional light by its incidental notices of disputed claims. 
Its problems really belong to the Anglo-Saxon period much more 
than to the Anglo-Norman, and to the student of economic history 
at least as much as to the lawyer. But the form of the Domesday 
inquest has an importance for the historian of law quite apart from 
its matter. We mark here the first appearance on English ground 
of a new means of getting authentic information. A report is 
made on oath by men of the place concerned, city, borough, or 
township, who are in a position to know the facts; it consists of 
answers returned to questions or articles of inquiry so drawn up 
by skilled persons as to make it plain what information is wanted ; 
it follows the lines of the inquiry, and is recorded on a methodical 
plan ; but there is nothing absolutely formal about it, and nothing 
to prevent explanatory matter from being added. Also “ the 
machinery that furnishes the jurors,” the existing taxable arrange- 
ment of hundreds and townships, “is native.” 1 Thus the example 
was easy to be followed and likely to spread. The royal procedure 


1 Stubbs, Const. Ilist. i. 275. 
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was imitated, in the course of the next century, by other great 
lords of lands. The princely bishop of Durham and-the abbot of 
Peterborough in the northern parts, the dean and chapter of St. 
Paul’s in the region north and east of London, the abbot of 
Glastonbury in the south, caused the state of their domains to be 
recorded on a system generally similar to that of Domesday Book. 
By the time of Henry II. the sworn inquest must have been a 
pretty familiar institution of estate management all over England, 
or, we may almost say, of local government, for the two things, 
outside the towns, are hardly distinguishable in the English polity 
of the twelfth century. Thus the way was cleared for the great 
reforms in legal procedure which began under Henry II. It was 
kept clear also, from another direction, by the English reaction, 
still obscure to us in many of its details, which took place after the 
accession of Henry II.’s grandfather, first of the name. 

In William Rufus’s time there had been no justice to be found at 
the King’s hand and not much law, though it was not a period of 
anarchy such as had yet to be endured under the nominal rule of 
Stephen. The desire of a people oppressed and taxed by strangers 
was for restoration of their ancient customs, And that restoration 
was promised them by Henry I., no doubt in all good faith, when at 
the end of the eleventh century he came to the throne, and in the 


plainest terms admitted the grievance and repudiated his brother’s 


course of exactions! The customs of Edward the Confessor’s day, 
with William I.’s not very large amendments, were declared valid. 
“Lagam regis Eadwardi vobis reddo cum illis emendationibus 
quibus pater meus eam emendavit consilio baronum suorum.” 
Such were the King’s words; he purposely spoke of /aga, the 
Anglo-Danish customs, not of some /ex which might have been a 
new foreign thing. His marriage with a wife who brought the 
ancient royal blood of Wessex into the succession was a further 
earnest of national revival. The movement was deep and genuine, 
as we know by the best of evidence, the jealousy of the Norman 
courtiers who scoffed at the English goodman and goodwife. On 
the legal side, it took shape in industrious and more or less honest 
endeavors to reconstruct the customs of Edward the Confessor 
from Anglo-Saxon documents, and interpret them for the benefit 
both of clerks and officials who knew little English of any kind, 


1 “Quia regnum oppressum erat iniustis exactionibus.” Coronation Charter of 
Henry L., sec. 1; Stubbs, Sel. Ch. 100. A critical text was published by Dr. Lieber- 
mann in 1894. Trans. R. Hist. Soc. N. Ss. vili. 21, 40. 
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and Englishmen for whom the language of Alfred’s time, if not of 
the Confessor’s, was ceasing to be intelligible. These works were 
partly mere compilation of earlier documents executed with tolerable 
faithfulness, though not always with adequate knowledge; partly 
attempts at restating the old customary laws, with improvements 
of detail and explanation, in the form of a continuous text-book ; 
and, in one well-known case, a mixture of half-understood fact with 
impudent fiction, which brings in, amongst other strange matter, a 
legend of King Arthur of Britain having conquered and converted 
Norway and the Baltic lands as far as Russia! This ingenious 
way of disguising the Danish conquest of England seems to have 
been too bold even for twelfth-century readers ; Malory’s picture, 
three centuries and a half later, of Arthur receiving the keys of 
Rome from’ the “ Potestate” is moré plausible. 

These books, however, or portions of them, certainly supplied a 
want and hada considerable vogue. If they had been mete exercises 
of students, they would not have been preserved as they have been. 
For a time some of them were probably used as books of practice, 
though the actual usage of the court must always have prevailed. 
From this quarter we hear nothing of the King’s new jurisdiction. 
The writers were concerned only with the old custom, and they ap- 
parently believed, or hoped some one would believe, that there were 
still different bodies of provincial custom not only for the Danelaw 
and for the rest of England, but for Mercia and Wessex.? Anti- 
quarianism is mixed with little bits of rationalizing and occasional 
attempts to show off foreign learning in a way that makes it very 
difficult to know how much is to be taken seriously. But in any 
case we have to do here with a real wave of national feeling, 
curiously enough almost coinciding with that first general revival 
of letters after the Dark Ages which has been called the lesser 
Renaissance. It was strictly national as not being confined to 
any class ; it was active in the mind and in the words of many who 
hardly knew the English tongue. From this impulse men took 


1 Such are in brief the characters of (a) the “ Quadripartitus,” only of late known to 
us in its proper form, and to some extent the “ Leges Willelmi ; ” (4) the “ Leges Henrici 
Primi ;” (c) the “ Leges Edwardi Confessoris,” which pretend to be an authentic return 
of the old customs made under William I. See P. & M.i. 76-82. Roughly speak- 
ing, the veracity of a book of this kind varies inversely as the authority the writer 
claims for it. None of the writers seem to have been of English speech or race. 

2 We know that the local courts had their own different usages; but nothing is 
said of larger provincial customs in any authentic source of information after the 
Conquest. 
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heart and strength, we may well believe, to set themselves in the 
future against all attempts to introduce foreign methods of justite. 
English law had to develop itself with native resources, and 
was driven to-be inventive. It might borrow on occasion, — some 
leading men were prepared to borrow more than posterity approved 
of, — but it was not to be displaced. The King’s justice, with all 
its innovations in form, was really the strongest guardian of the 
national law; for the central power of the King’s court moulded 
the law to uniformity. What might have become a number of 
feeble provincial customs became the one and indisputable law of 
the land. The foundation laid by Henry I. was submerged in the 
horrible anarchy of Stephen’s time but not removed. Henry II. 
was able to take up the work where his grandfather had. left it, 
perhaps all the more efficiently by reason of the crying need for a 
king who could and would govern. 

Whatever faults Henry II. may be chargeable with, incompe- 
tence or indolence in the duties of his office cannot be reckoned 
among them. He was not only an active ruler and a master of 
administration, but a statesman, a scholar, and a lawyer; and he 
had the gift, by no means always found in conjunction with per- 
sonal ability, of attracting the best men to his service. The mould- 
ing of royal justice into settled forms which took place during the 
reign was due, to a large extent, to Henry’s own invention. He 
had a free hand for experiment and improvement; forms were still 
elastic, and the formal division of labor in high offices was not yet 
fixed, so that creation of new functions and redistribution of old 
ones met with no great difficulty. So far indeed was the official 
system from being complete, that, if we may judge by the gaps in 
our extant materials, it was not uncommon for the King to make 
rules, or even what we should now call enactments, of first-rate im- 
portance, of which it was nobody’s business — or, what amounts to 
the same thing, not known to be any certain person’s business — 
to keep a permanent record. But, on the whole, we find the 
benefits of methodical procedure in the hands of skilled officers 
increasing and appreciated; they are more than once or twice 
extolled by contemporary writers. 

The King’s court or council—so far we may call it either — 
was in the Anglo-Norman period essentially what it had been 
before the Conquest; namely, the King himself, and as many of 
the great men, bishops, and abbots as happened to be on the 
spot. Henry II. did not altogether abandon the custom of doing 
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judicial business in such assemblies, in which he not merely pre- 
sided, but took an active part. At times he seems, like the Con- 
queror, to have given executive orders on the strength of his own 
information without any regular judicial hearing. On one occasion 
early in his reign* he directed his chief justiciar, the Earl of 
Leicester, to hold an inquest of Berkshire, and ascertain by the 
verdict of twenty-four ancient men what were the rights of holding 
a market enjoyed by the abbot of Abingdon in the time of Henry 
I., the men of Wallingford and Oxford having disputed the abbot’s 
claim. A court was held at Farnborough, and the jurors declared 
in the abbot’s favor, but some of them were objected to for being 
his servants or tenants. The King ordered another court to be 
held at Oxford, each side to choose its own jurors. The jurors of 
Oxford, of Wallingford, and of Berkshire generally made separate 
and, as perhaps might have been expected, discordant returns. 
The Earl gave no judgment, but reported to the King his own 
knowledge that he had lived at Abingdon as a boy and seen a 
full market there not only in Henry I.’s time but earlier. The 
King, “ pleased to have so eminent a witness,” acted on this without 
hesitation, and sent the Wallingford and Oxford people about their 
business in a summary manner when they came to him at Reading. 
Again, the court which declared Archbishop Becket in contempt 
in 1164 was a miscellaneous court of the King’s barons.’ A dis- 
tinction which occurs quite naturally to the modern reader, namely, 
that this controversy was rather political than legal, would at the 
time have seemed equally irrelevant, and have been about equally 
unacceptable, to both parties. 

It must not be assumed that the King’s personal attention to 
causes brought before him was an unmixed benefit. When ob- 
tained, it was effectual; but the need for obtaining it, and for 
that purpose following the King’s constant movements not only 
in England but beyond England, could in the earlier part of 
Henry II.’s reign be a cause of grave delays. Richard de Anesti’s 
well-known account of his adventures in recovering his uncle’s 
land * shows about five years consumed in what might indeed be 


1 See the case of Battle Abbey v. Gilbert de Baillol, Bigelow, Plac. A.-N. 175; and 
the renewal of the same Abbey’s charters, ib. 221, where the King made a point of 
proceeding judicially. 

2 Of. cit. 201. 

8 Ib, 214. 

* Palgrave, English Commonwealth, ii. pages ix, Ixxv; abridged in A.-N. 311; Hall, 
Court Life under the Plantagenets, 98, 250. 
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called suing and laboring. We must remember, however, that 


this was an exceptional case, as it turned on a question of mar- . 


riage, a matter of ecclesiastical jurisdiction, and thus involved 
references backwards and forwards between temporal and spiritual 
authorities, including two expeditions to Rome; not to mention 
that it was contested with large means and probably no excess of 
scruple on either side. Also measures of time and speed are rela- 
tive, and people had not learnt to be in a hurry in the twelfth 
century. Cost is much more the burden of Anesti’s tale than 
delay. 

But though he kept indefinite powers of amendment in his own 
hands, and never treated himself as actually bound by his own rules, 
Henry II. did lay down the lines on which future development was 
_ to proceed, and left them so settled that, while much was added in 
the thirteenth century, we can hardly say that anything material 
was taken away. The King’s general right of sending out com- 
missioners authorized to inquire and report, or to act in the 
King’s name, or both, was used in the systematic appointment of 
travelling or “ itinerant ” judges, justices “ in eire ” as official Anglo- 
French called them. The ordinance known as the Assize of 
Northampton defined their functions in 1176; they were to see 
to the enforcement of criminal law and the Crown’s dues of all 
sorts, to require a general oath of fealty (no mere formal matter 
after a dangerous rebellion), and to administer the remedy newly 
devised by the King’s wisdom, of which we shall have to speak 
further on, for quieting men in their possessions. Eighteen judges 
were assigned, three to each of six circuits; but the King’s zeal 
for justice went too fast for his people, and the number was com- 
plained of as oppressive; nor is this surprising when we remem- 
ber that the justices travelled with a considerable retinue, and at 
the expense of the places they visited. In 1178 a permanent body 
of five, two clerks and three laymen, chosen from the King’s im- 
mediate following, was appointed to remain at the King’s court 
and hear suits, reserving only cases of special difficulty for the 
King himself in Council.2 This probably was meant to lighten, 
and did lighten, the work of the justices in eire; that work was 
far too necessary to be dispensed with, and, under changes of 


1 He had to borrow money to carry on his suit at rates varying from about 80 to 
about 60 per cent per annum (4d. or 3¢. per week for £1), sometimes only about 40 
per cent (2d. per week for £1). 

2 Sel. Ch. 130, 131. 
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form and title, has continued without interruption down to our 
own day. We have here then the two capital elements of royal 
justice, — a tribunal of learned persons attached to the King’s court 
(though not yet fixed to. any certain place, but dependent on the 
King’s movements), and judicial commissioners armed with the 
King’s plenary authority, representing his dignity as inseparably 
associated with the dignity of the law, who render justice in his 
name in every part of the kingdom. We have even a beginning 
of the jurisdiction of the House of Lords— properly the King in 
Parliament — as a court of last resort. 

At the same time the King was enlarging his judicial powers by 
the institution of new remedies in civil affairs. One of the great 
problems of medieval justice was to prevent men from taking the 
law, or what they supposed to be law, into their own hands. It 
must have seemed in many parts of England at many times a less 
risky thing to settle a question of title or boundaries in one’s own 
favor and by one’s own strength than to invoke the tardy and 
cumbrous aid of the hundred or the county. Thus the prohibition 
of self-help is among the first cares of princes who mean to leave 
the name of having kept good peace; and endeavors in this 
direction may be observed even before the Conquest. But a 
power that can effectually forbid men to redress themselves by 
the strong hand can no less effectually forbid the provocation, and 
furnish lawful aid for those who are disturbed in their peaceful en- 
joyment; and in order to justify its reforms it is bound to do so. 
The King must put forth his strength for right if private violence 
is to be without excuse. For such reasons Henry II. and his 
counsellors, not without long thought and watching,! devised a 
speedy remedy for the protection and quieting of possession, to 
be administered by the King’s judges over the heads of both 
popular courts and intermediate lords. Introduced as it was by 
an “assize” or special ordinance, perhaps made at the same council 
as the Assize of Clarendon in 1166,? this remedy for unjust dis- 
possession (and all dispossession save by regular judgment was 
counted unjust) *® became known as the “ assize of novel disseisin.” 


1 “ De beneficio principis succurritur ei (disseisito) per assisam novae disseisinae mul- 
tis vigiliis excogitatam et inventam.” Bract.164b. The Grand Assize had already been 
described as “ regale quoddam beneficium clementia principis de consilio procerum 
populis indultum ” in the well-known passage of Glanvill, ii. 7, Sel. Ch. 161. 

2P. & M. i. 124. 

8 OP. cit. ii. 51. In 1192 Abbot Samson’s monks at St. Edmund’s wanted him to 
turn out some townsmen who had encroached on abbey land in the town; he told 
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It was the eldest brother of a family of actions, and the procedure 
by assize in every form has a double importance. The justice it 
offers to the people is emphatically the King’s justice; and, more- 
over, it operates by the modern and royal method of inquest on 
oath. There is not a doom given by the suitors of the court, but 
a judgment of the King’s judges on the return made to their 
inquiry by lawful men who vouch for the facts. In considering 
this kind of action as familiarizing and extending the new mode 
of trial on the merits as against the formal procedure of the 
ancient courts, we must remember that “it soon became an ex- 
ceedingly popular action.”! It made a great advance in both 
speed and efficacy on any remedy then existing; it might have 
continued popular, and escaped the fate of becoming in its turn 
antiquated and cumbrous in the eyes of later generations,’ if its 
benefits had not been confined to freeholders. 

More than this, for interfering with old forms was in the twelfth 
century a bolder stroke than making new ones, Henry II. applied 
the new procedure to the action for determining title to land as 
distinct from immediate possession, “the great and final remedy 
of a writ of right.” We know so little of dealings with land other 
than book-land in Anglo-Saxon courts that it is impossible to say 
what more archaic forms, if any, the writ of right supplanted; but 
such as Henry II. found it, the process was Anglo-Norman, as- 
sumed feudal relations of tenure, and led — after many possible de- 
lays — to a decision by the regular Anglo-Norman method of proof, 
namely, battle. But now the King intervened, taking thought, 
as a prince tender of his subjects’ welfare, for men’s lives and the 
safety of their estates. The tenant in possession challenged by a 
claimant might “avoid the doubtful chance of battle” by “ putting 
himself on the King’s Great Assize;” that ordinance enabled him 


~ them he dared not act without the judgment of a court ; disseising free men who were 
in actual possession, right or wrong, meant being in trouble with the King for breaking 
the assize (quod si faceret, dicebat se cadere in misericordiam regis per assisam regni). 
Joc. de Brakel. page 57. 

1P. & M. ii. 47. 

2 There is no difficulty in finding a parallel. In discussing the somewhat analogous 
remedy called Aossessorium summarium or even summariissimum in modern Roman 
law, Savigny reported of his own knowledge an instance where the summariissimum 
had lasted twelve years without any prospect of an end. Recht des Besitzes, 7th ed. 
1865, page 534. 

Blackst. iii. rot. 

4 Glanv. ii. 7. The exact date is unknown, nor is the text of the assize itself 
preserved, 
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at his option to claim a decision by an inquest of knights. Four 
knights were first named by the sheriff, and proceeded to choose 
other twelve,) and the twelve had to declare on oath which 
party had the greater right in the land (or other subject-matter 
assimilated to land) held by the one and claimed by the other. By 
this innovation the King and his learned advisers really committed 
themselves to two positions: first, that it should be possible to 
settle men’s disputes by some rational way of ascertaining the 
truth; secondly, that trial by battle, though it purported to be an 
appeal to the judgment of God, was not a rational way. The 
King who takes this on himself is no longer a mere supervisor or 
executive chief; he is the guardian and director of justice in his 
kingdom. 

_ Not that trial by battle forthwith went out of fashion, Only | 
the defendant? could claim the trial by assize. He would natu- 
rally do so if he felt confident in the justice of his case. But if he 
had a bad case, or one which he thought likely to seem bad for any 
reason, it was his interest to let things proceed in the old course, 
and make the best compromise he could at the last moment before 
the judicial combat ; and this appears to have been done from time 
to time almost as long as the writ of right was in practical use.® 
Determination of the issue by battle actually fought out, though 
not uncommon throughout the thirteenth century in cases of 
criminal “ appeals,” was the exception, it is believed a rare excep- 
tion, in the writ of right. 

Here as elsewhere the rule holds that the King’s justice in 
men’s private affairs is at first a matter of grace, except where on 


1 This indirect election of the jurors appears designed to prevent collusion be- 
tween either party and the sheriff. In later practice the four knights chose themselves 
and a number of others, making up in the whole sixteen (Y. B. 30 & 31 Ed. I. 116) or 
twenty-four, of whom sixteen acted (Blackst. iii. Appx. 1, § 6); but Glanvill’s text 
looks as if the first four were originally not allowed to elect any of themselves; and 
the practice was still the same in Henry III.’s reign, Bract. 331 b. 

2 Properly “tenant,” but the technical distinction of terms is not worth preserv- 
ing unless one is studying the forms of pleading in detail. ‘ 

8 In some recorded cases of this kind the proceedings may have been collusive 
from the first, and the combat only a more dramatic forerunner of the pleadings in the 
“ common recovery ” of the developed real property law. P. & M.ii.96. See a very 
full fourteenth-century example of a trial by battle compromised when the champions 
were in the field, Dugd. Orig. 68. The duel of chivalry under the Earl Marshal’s 
jurisdiction, mostly in cases of “transmarine treason,” was different in origin and 
character and outside the common law. As to this see Selden, Duello, c. 11, extracted 
in Dugd. 76 sgg.; Neilson, Trial by Combat, 160-207. 


: 
if 
ii 
q 
4 
| 
1 
if 
ik 
| 
H 
\ ‘ 
i 


KING’S JUSTICE IN EARLY MIDDLE AGES. 241 


feudal principles he is bound as lord to do justice — not royal 
but seigniorial justice, strictly speaking to his men who hold 
lands of him and owe him service. The benefit of the King’s ordi- 
nance must be expressly sought by those who want it; if not, the 
old customary law takes its course. 

There was another function of the King’s court which became 
prominent in the latter half of the twelfth century; that of record- 
ing solemn compromises between parties. As early as the time 
of Henry I. we find the King arranging terms between eminent 
persons by his own authority or influence, and setting the terms 
down in a writ.1. Under Henry II. it became common for parties. 
who had made. their own terms to come before the King’s judges 
to have them recorded. Such a record had all the value of a judg- 
ment in both certainty and efficacy; so that it was worth while for 
purchasers of lands to simulate a dispute with their vendors for the 
purpose of having their “final concord” registered in authentic 
terms by the King’s judges. Hence arose the form of “ common 
assurance” which flourished for the best part of seven centuries 
under the name of a Fine. The details belong rather to the 
special history of the law of real property; but there is no doubt 
that the services of the King’s court to landowners in this respect, 
anticipating, as best might then be done, the modern devices of 
registration, were among its chief claims to the esteem and — what 
was perhaps more to the King’s purpose —the resort and fees of 
suitors. 

Also the King’s court appears from Henry II.’s time, if not 
earlier, as guarding the subject’s personal liberty —not merely 
freedom from wrongful imprisonment, but the condition of a free 
man. A strayed villein may be claimed by his lord in the county 
court; but if the man raises the defence or preliminary exception 
that he is a freeman and no villein by blood, and gives due security 
to the sheriff for prosecuting this claim, the proceedings must be 
removed into the King’s court, and become in effect an action 
wherein the alleged villein is plaintiff and demands to have his 
freedom declared. Meanwhile he is to be treated as a free man; 


1 Cart. Rams. (Rolls ed.) i. 236-7, Nos. 155, 156, about A. D. 1110, directed to the 
bishop of Lincoln and county of Huntingdon; the form is “ Sciatis me fecisse conven- 
tionem,” etc. Thirteenth-century fines in the same book, ¢. 9. No. 34, page 127, are in 
the form settled not later than Glanvill’s time. See Glanv. viii. 23: ‘“ Haec est finalis 
concordia facta in curia domini regis,” etc. And see P. & M. ii. 96. The official 
preservation of a counterpart appears to date from 1195. 
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“he shall be in seisin of freedom ” — a phrase worth remembering 
for the light it throws on medieval habits of thought. Freedom, 
like land, is not everybody’s to enjoy. It is a thing of value, and 
as such it can be possessed, inherited, or released from adverse 
claims byacharter.! It would perhaps be rash to attribute a great 
part to humanitarian motives in this royal jurisdiction. False 
claims of villeinage might well be calculated,.if not designed, to 
deprive the King or other lords of tenants and services ; even false 
confessions of villeinage to avoid an immediate adverse judgment 
were not unknown. But a court which interferes in these matters 
on the side of freedom, when it interferes at all, must appear in a 
favorable light to those who are benefited by its action, whatever 
the ultimate grounds may be. The King had the credit of protect- 
ing men in their persons as well as in their possessions against the 
hand of the spoiler. Deposuit potentes de sede et exaltavit humiles. 
Payment of money due, where there was nothing else in issue, 
seems to have been enforced by the King’s court only by way of 
exception, and not as a matter of regular duty, down to the middle 
of the thirteenth century. Long afterwards the judges were still 
anything but sure of their footing in this region ; more than once 
or twice they lost heart and turned back from a promising line of 
advance ; and it was only in the latter half of the fifteenth century 
that the formidable rivalry of the canonists, who were drawing 
business from them to the Church courts, drove them to acquiesce 
in the invention of a comprehensive form of remedy for breaches 
of agreement. But the bold creations of Henry II. had effectually 
laid the foundations of the King’s justice as an expansive power 
before the end of the twelfth century. The shocks which the 
King’s personal influence received through the perversity of John 
and the weakness of Henry III. left this untouched; and in the 
latter years of the thirteenth century the wise policy of Edward 
I. consolidated his ancestor’s work into a system of exceeding 
strength and stability. Then, and for long afterwards, the King’s 
justice was by no means the only justice in the realm. But from 
the days of Edward I. at latest it was destined to overshadow 
all rivals. Frederick Pollock. 


1 Glanv. Bk. V. is the authority for all this. The treatment of an affirmative 
exception as a preliminary counter-claim is not anomalous in itself, but rather charac- 
teristic of medieval dialectic. It persisted in Scotland down to modern times. See 
L. Q. R. ix. 274. 
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UNFAIR COMPETITION BY THE DECEPTIVE 
USE OF ONE’S OWN NAME. 


HE protection of manufacturers of established reputation 
against unfair competition is a branch of the law which has 
developed rapidly during recent years. Various causes have com- 
bined to multiply the number of valuable trademarks and trade- 
names, and to widen the area in which they are known. “ Hood’s 
Sarsaparilla”’ is blazoned on rocks and fences from New York to 
San Francisco, in every continent there is a demand for “ Bass’s 
Ale,” and it would be easy to add almost indefinitely to a list of 
the names which have been rendered of great worth by the care 
and skill of their owners in making a good article and advertising 
it well. Around these makers of reputation there have sprung up, 
like parasites, a crowd of imitators, seeking, by various fraudulent 
‘devices, to divert to themselves a little of the trade destined for the 
manufacturer whom they copy. 

Courts of equity have been constantly called upon to suppress 
new and original methods of accomplishing the same old purpose 
of deception. On the whole, they have moved steadily forward in 
the direction of preventing any fraud whatever, but the progress 
has been sometimes slow and hesitating through fear of unduly 
hampering and embarrassing fair and reasonable competition. 

A class of cases which presents peculiar difficulties is that which 
forms the subject of this article. Ifa man whose name is “ Bass” 
sets out to make and sell ale in competition with the genuine, 
and adopts bottles of the usual shape, the identity of name will 
alone deceive numbers of purchasers who want “ Bass’s Ale,” 
but do not observe the details of the labels. How far can the 
courts go in protecting the original maker against this decep- 
tive and damaging competition without unduly trenching on the 
right of the second Bass to use his own name and to carry on 
any lawful business? The answer towards which the judges are 
steadily moving is that the new maker must so differentiate his 
goods from the original that they will not deceive, or, at least, 
must make reasonable. efforts to diminish the deception which 
will naturally follow from the similarity of name. 
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The inherent difficulty in dealing with such cases has bee 
frequently increased by speaking as if they involved question 
of trademark, a closely analogous, but yet materially differer.. 
subject. 

A trademark is an arbitrary, distinctive mark affixed to the 
goods by the manufacturer or distributor to indicate their origin. 
_ The first person to use such a mark has an exclusive right to it as 
applied to the particular articles in question, so that it has even 
been said that he has a property right in it, and that it is because 
imitations interfere with this right that the court protects him 
against them. The more accurate opinion, both historically and 
as a matter of principle, is that the injury to the plaintiff's trade 
by any uncalled-for imitation of his names, colors, or other indicia, — 
causing the defendant’s goods to pass as the plaintiff's is a fraud, 
and that this fraud is the basis of the court’s jurisdiction.2 But as. 
applied to a true trademark, consisting of an arbitrary name or 
symbol, the latter opinion usually leads to the same practical results 
as the former, because the imitation of such a distinctive mark by 
a competitor is never justifiable, and, if continued after notice that 
it deceives, is clearly a fraud, so that on either view an injunction 
necessarily follows. The result is that, for many purposes, and 
subject to certain qualifications, there is practically property in a 
trademark strictly so called. 

It is not, however, every name or mark which can be thus 
appropriated to the exclusion of the rest of mankind; such a 
monopoly of any word which a new maker would naturally wish to 
use in describing his product would be intolerable. For example, 
there can be no trademark in geographical names indicating the 
locality where the product to which they are applied grows or is 
manufactured, nor in words indicating that an article is made 
under certain patents, or, more correctly, the presumption of fraud 
which arises from the imitation of a peculiar and distinctive mark 
does not arise when the word copied is a natural and appropriate 
appellative.? In the latter case the mere use of the word is not 
necessarily wrongful; the plaintiff must show something more in 


1 See opinion of Lord Westbury, in Hall v. Barrows, 4 DeG. J. & S. 150, 158, and 
opinion of Fuller, C. J., in Lawrence Manufacturing Co. v. Tennessee Manufacturing 
Co., 138 U.S. 537, 548. 

2 See per Holmes, J., in Chadwick v. Covell, 151 Mass. 190,193; per Blackburn, in 
Singer Mfg. Co. v. Loog, L. R. 8 App. Cas. 15, 29, ef seg. 

8 Cf. Coffman v. Castner, 87 Fed. Rep. 457. 
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order to maintain his right to relief. The simplest way to show 

that the acts of the new maker are wrongful is to prove that he 

is using the word untruthfully; no honest occasion for adopting 

it can then exist,! and the court will interfere, not because of the 

fraud upon the public, but to prevent the unnecessary, and there- 

fore wrongful, imitation of the plaintiff. Many other instances at 

once suggest themselves in which unfair competition by means of 

deceptive devices which are not infringements of any trademark 

will be enjoined. For example, imitations of the capsule of a 

champagne bottle, or of the shape of a box, have been prevented, 

and so have certain deceptive uses of geographical names, and other 

descriptive words, which were not, strictly speaking, untruthful? —- - 
The fraudulent use of his own name is a special example of | 

the unfair use of a word which a new maker has a right to employ 

fairly. No difficult question arises except when he is using his 

own true name either alone or as part of the name of a firm of 

which he is really a member, If he has assumed the name, even 

by leave of court, the use of it in any way whatever in competition se 

with an old maker will be enjoined;* a corporation, which can 

choose its own name, will not be allowed to use one similar to 

that of any existing concern in the same line of business,> and of 

course the purchase of a name, either by means of a fictitious 

partnership or in any other way, will not confer any right to use it 

if it too closely resembles that of an earlier dealer. Deception 

and injury caused in any of these ways are needless and unjustifi- 

able, and wilk therefore be prohibited as a matter of course. But 

a man himself has a certain right to use the name with which he 

is born in any business which he actually carries on, even if he 

incidentally deceives the public and injures an earlier dealer; and 


1 See, for example, Newman v. Alcord, 51 N. Y. 189, in which it is held that a 
manufacturer of cement at Akron, who called his product “ Akron Cement,” could 
enjoin a manufacturer at Syracuse from imitating the name. Cf. acc. Pillsbury & 
Washburn Flour Mills v. Eagle, 86 Fed. Rep. 608; Birmingham Vinegar Brewery 
Co. v. Powell, [1897] App. Cas. 710; California Fig-Syrup Co. v. Worden, 86 Fed. 
Rep. 212, and cases cited. 

2 Von Mumm vz. Frash, 56 Fed. Rep. 830; Baker v. Baker, 77 Fed. Rep. 181. 

8 Atwater v. Castner, 88 Fed. Rep. 642. 

* Pinet v. Pinet, [1898] 1 Ch. 179. 
| 5 Hendriks v. Montagu, 17 Ch. D. 638; Holmes, Booth, & Haydens v. Holmes, 
Booth, & Atwood Mfg. Co., 37 Conn. 278; Charles Higgins Co. v. Higgins Soap Co. 

144 N. Y. 462; Wm. Rogers Mfg. Co. v. R. W. Rogers Co. 70 Fed. Rep. 1017. 4 

6 Melachrino v. Melachrino & Co., 4 Pat. Rep. Eng. 215; Sawyer v. Kellogg z 

7 Fed. Rep. 720. 
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the extent and limitations of this right have been the subject of 
many adjudications. 

In the comparatively early case of Croft v. Day (1843),! we find 
some of the principles stated and applied. The plaintiff was the 
manufacturer of Day & Martin’s blacking. The defendant's name 
was Day, and by an agreement with a friend named Martin he 
was making blacking under the name of “ Day & Martin,” and 
using packages similar to those of the plaintiff. No fac-similes 
are given in the report, nor is there even a full description of the 
labels, but the following quotation from Lord Langdale’s frequently 
cited opinion shows the scope and purpose of the decision : —: 


“It has been very correctly said that the principle in these cases is 
this. That no man has a right to sell his goods as the goods of another. 
You may express the same principle in a different form, and say that no 
man has a right to dress himself in colors, or adopt and bear symbols to 
which he has no peculiar or exclusive right, and thereby personate an- 
other person for the purpose of inducing the public to suppose either 
that he is that other person, or that he is connected with and selling the 
manufacture of such other person, while he is really selling his own. It 
is perfectly manifest that to do these things is to commit a fraud, and a 
very gross fraud. I stated upon a former occasion that, in my opinion, 
the right which any person may have to the protection of this Court does 
not depend upon any exclusive right which he may be supposed to have 


to a particular name, or to a particular form of words. His right is to 
be protected against fraud, and fraud may be practised against him by 
means of a name, though the person practising it may have a perfect 
right to use that name, provided he does not accompany the use of it 
with such other circumstances as to effect a fraud upon others.” 


By the terms of the injunction the defendant was restrained 
from selling any composition described as, or purporting to be, 
blacking manufactured by Day & Martin, in bottles having affixed 
thereto the labels complained of, or any other labels so contrived 
or expressed as to represent the composition sold by the defendant 
to be the same as that sold by the complainant.? 

In that case the wrongful character of the defendant’s acts was 
apparent and there can be no question of the correctness of the 


. 17 Beav. 84. 

2 This decision is followed and similar injunctions granted in Clayton v. Day, 26 
Solicitors Journal, Pt. 1, 43 (1881); Clayton v. Day, 76 L. T. J. 79 (1883) ; Schweitzer 
v. Atkins, 37 L. J. Ch. 847, 848 (1868) ; James v. James, L. R. 13 Eq. 421 (1872); Full- 
wood v. Fullwood, Weekly Notes for Law Reports, 93 (1873) ; Fullwood v. Fullwood, 
g Ch. D. 176 (1878) ; Holloway v. Holloway, 13 Beav. 209 (1850). 
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decision. In Burgess v. Burgess,! on the other hand, we have an 
- instance in which the acts of the defendant were deceptive and 
probably fraudulent, but where nevertheless relief was refused be- 
- cause he was not doing anything with which the court felt justified 
in interfering. The plaintiff had for many years been selling at 
No. 107 Strand a sauce for fish which he called “Essence of 
Anchovies.” The defendant, the plaintiff's son, established him- 
self as a rival, and placed over his door a plate with the words 
“Burgess Fish Sauce Warehouse, late of 107 Strand,” and sold 
his sauce under the name “ Burgess’s Essence of Anchovies.” On 
an application for an injunction, Kindersley, V. C. restrained the 
defendant from continuing the use of the door-plate, and the words 
“Late of 107 Strand,” but refused to prohibit the name “ Bur- 
gess’s Essence of Anchovies.” The Lord Justices affirmed this 
decision, Lord Justice Knight Bruce, saying, “ All the Queen’s 
subjects have a right, if they will, to manufacture and sell pickles 
and sauce, and not the less that their fathers have done so before 
them. All the Queen’s subjects have a right to sell these articles 
in their own names, and not the less so that they bear the same 
name as their fathers; nor is there anything else that this defend- 
ant has done in question before us.” The court referred to 
the circumstance that the motion was a preliminary one as an 
additional reason for refusing the injunction, and this is not the 
only instance in which plaintiffs in these cases have failed on a 
preliminary motion who might perhaps have succeeded had they 
waited until all the details were brought out on a final hearing. 
Still there can be no doubt that this decision is not what we 
should expect to see rendered now on similar facts; perhaps the 
principles of law would be stated in the same language, but their 
application would be likely to lead to a different result, because 
less close imitations are now regarded as deceptive and enjoined. 
It is noticeable that as a rule the more cases of this kind a court _ 
has before it, the less hesitation there is in prohibiting any 
unnecessary similarity. Experience satisfies the judges that such 
resemblances are not accidental, and they are not inclined to 
give the wrongdoer the benefit of any doubt there may be as to 
the success of his design. In a case like the Burgess case, the 
new maker would probably now be required to use his christian 
name and to refrain from any such combination of the name Bur- 


1 3 De G. M. & G. 896 (1853). 
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gess with the words “essence of anchovies” as would cause his 
product to be known as “ Burgess’s Essence of Anchovies.” ! 
The character of the plaintiff's trade may have been a factor in 
the decision. Different articles are sold to different classes of per- 
sons and according to the education and carefulness of the pur- 
chasers is the degree of distinction necessary to protect the old 
maker. A striking application of this rule is found in the case 
of Johnston v. Orr Ewing,? relating to the imitation of a ticket on 
cotton goods, the ratio decidendi of which is thus stated by Lord 


Selborne. ‘ But although the mere appearance of these two : 


tickets could not lead any one to mistake one of them for the 
other, it might easily happen that they might both be taken by 


natives of Aden or of India unable to read and understand the 


English language, as equally symbolical of the plaintiffs’ goods.” 
Most things are probably now sold to a larger, more hetero- 


geneous and less careful class than they were when Burgess v. 


Burgess was decided. A man’s trade is no longer confined to his 


own neighborhood, but is often world-wide, and in this fact lies one 


of the grounds for the increased strictness of the courts in pre- 
venting imitations.® 

We can see the progress in England from two recent decisions 
of the House of Lords on the closely related subject of the unfair 
use of descriptive names. 

In Montgomery v. Thompson,‘ it appeared that the plaintiffs 
and their predecessors had for a hundred years carried on a 
brewery at Stone, and their ale had become known as “Stone 
Ale.” The defendant built a brewery at Stone over which he 
placed the words “ Montgomery’s Stone Brewery,” with a device 
containing the words “Stone Ale” and a monogram somewhat 
resembling the plaintiff's trademark. An injunction was granted 
against carrying on the business of a brewer at Stone under the 
title of ‘Stone Brewery” or “ Montgomery’s Stone Brewery” or 


1 Reddaway v. Banham, [1896] App. Cas. 199; R. W. Rogers Co. v. Wm. Rogers 
Mfg. Co., 70 Fed. Rep. 1017 ; Baker v. Baker, 77 Fed. 181; Baker v. Sanders, 80 Fed, 
Rep. 889. 

2 L. R.7 App. Cas. 219, 225. 

8 As is said by Putnam, J., in LePage Co. v. Russia Cement Co. 51 Fed. Rep. 941, 
945 ff. “The difference is between dealing with a local community understanding all 
the circumstances, and dealing with the great public, scattered throughout the United 
States, with no opportunities of information, except what is communicated to them 
by the word, “‘ LePage’ in combination with the word ‘glue.’” 

# [1891] App. Cas. 217. 
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under any other title so as to represent that the defendant’s brew- 
ery was the plaintiff's brewery, and from selling any ale or beer 
not the plaintiff’s under the names “ Stone Ales,” or “Stone Ale,” 
or in any way so as to induce the belief that such ale or beer 
was of the plaintiff’s manufacture. In the course of his opinion 
Lord Herschell says “The respondents are entitled to ask that a 
rival manufacturer shall be prevented from selling his ale under 
such a designation as to deceive the public into the belief that 
they are obtaining the ale of the respondents, and he ought not 
the less to be restrained from doing so, because the practical 
effect of such restraint may be much the same as if the person 
sacking the injunction had a right of property in a particular 
name.’ 

Reddaway v. Banham|} is an even more striking case. The 
plainti® was the manufacturer of “‘ Reddaway’s Camel Hair Belt- 
ing” and for many years had succeeded in preventing rival makers 
of belting from using the name “ Camel Hair,” all parties assum- 
ing that as applied to belting it was a fancy name. The defendant 
Banham stamped his belting ‘‘ Camel Hair Belting” with no other 
name or distinguishing feature. Reddaway applied for an injunc- 
tion and, to every one’s surprise, the defendant succeeded in 
proving at the hearing that his belting and also the plaintiff's 
was chiefly made of camel’s hair so that the name was not fanci- 
ful or arbitrary, and the defendant insisted that he used it simply 
to describe his product truthfully and correctly. 

The case was left to a jury to find answers to certain questions 
and they found as follows: — 

“Q. 1. Does camel hair belting mean belting made by the plain- 
tiffs as distinguished from belting made by other manufacturers ? 

“A, Vos. 

“Q. 2. Or does it mean belting of a particular kind without 
reference to any particular maker? 

“A. No. 

“Q. 3. Do the defendants so describe their belting as to be 
likely to mislead purchasers and to lead them to buy the defend- 
ants’ belting as and for the belting of the plaintiffs? 

“A. You 

“Q. 4. Did the defendants endeavor to pass off their goods as 
and for the goods of the plaintiffs so as to be likely to deceive 
purchasers? 


1 [1896] App. Cas. 199. 
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5 “A. Yes.” 
Upon this evidence, Collins, J., granted an injunction restrain- 
ing the defendants from continuing to use the words “ Camel 
Hair” in such manner as to deceive purchasers into the belief 
| that they were buying the belting of the complainant’s manufac- 
ture and thereby passing off their belting as and for the belting 
of the complainant. The court of appeals! reversed this decision 
and entered judgment for the defendant. The House of Lords 
| on the other hand, reversed the decision of the court of appeals, 
i declared that judgment ought to be entered for the plaintiff and 
| ordered an injunction restraining the defendants from using the 
words “ Camel Hair” as descriptive of, or in connection with, belt- 
i ing manufactured by them or either of them, or belting not being 
of the plaintiff's manufacture sold or-offered for sale by them or 
either of them without clearly distinguishing such belting from 
i the belting of the plaintiff. 

Halsbury, L. C., said, “ For myself, I believe the principle of 
law may be very plainly stated, and that is, that nobody has any 
right to represent his goods as the goods of somebody else. How 
far the use of particular words, signs or pictures does or does not 
come up to the proposition which I have enunciated in each 
particular case must always be a question of evidence; and the 
more simple the phraseology, the more like it is to a mere descrip- 
tion of the article sold, the greater becomes the difficulty of proof; 
but if the proof establishes the fact the legal consequence appears 
to follow.” 

Lord Herschell discusses the matter more fully. Commenting 
i) on the statement of the Master of the Rolls that you cannot 
q restrain a man from telling the “simple truth ;” and that this 
! was all the defendants had done when they called their belting 

“Camel Hair Belting,” he says, “I think the fallacy lies in over- 
looking the fact that a word may acquire in a trade a secondary - 
signification differing from its primary one, and that if it is used 
to persons in the trade who will understand it and be known and © 
intended to understand it in its secondary sense it will none the 
less be a falsehood that in its primary sense it may be true. A 
man who uses language which will convey to persons reading or 
hearing it a particular idea which is false, and who knows and 
intends this to be the case, is surely not to be absolved from a 


1 Lord Esher, M. R., Lopes and Rigby, L. JJ. 
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charge of falsehood, because in another sense which will not be 
conveyed and is not intended to be conveyed, it is true.”? 

This exposition of the law by the House of Lords is especially 
interesting because the facts had been found by the jury, and 
the court had only to determine whether the evidence justified 
the verdict, and if so, whether the verdict warranted an injunc- 
tion. Usually such cases come before a tribunal which passes on 
both law and fact, and perhaps the lords might have hesitated at 
finding, as the jury in substance did, that the use of two simple 
English words accurately describing the defendant’s product was 
deceptive and that the words were used with the intention of pass- 
ing off the goods as those of the plaintiff. But they did not feel 
any doubt that the evidence supported such a verdict nor that on 
such a verdict an injunction must issue. 

The House of Lords has not yet had occasion to apply the prin- 
ciples enunciated in Reddaway v. Banham to cases of rival traders 
of the same name; but there can be little doubt that they will so 
apply them unhesitatingly when the occasion arises ; and in that 
very case Lord Herschell classes a man’s own name with other 
examples of descriptive words which must not be used deceptively, 
saying: “ The name of a person, or words forming part of the com- 
mon stock of language, may become so far associated with the 
goods of a particular maker that it is capable of proof that the use 
of them by themselves without explanation or qualification by 
another manufacturer would deceive a purchaser into the belief 
that he was getting the goods of A when he was really getting the 
goods of B. Inacase of this description the mere proof by the 
plaintiff that the defendant was using a name, word or device which 
he had adopted to distinguish his goods would not entitle him to 
any relief. He could only obtain it by proving further that the 


1 During the argument this interesting colloquy occurred : 


Asquith, Q. C. “ When once you have established this proposition that the second- ° 


ary meaning of this term had become the dominant meaning, that is to say, that 
‘Camel Hair Belting’ was understood in the market as belting made by the plain- 
tiffs, and not merely as belting made of camel hair, then any person using that name 
in that market, even though he might do it innocently —(Lord Herschell. — Inno- 
cently, at any rate, until he found that he was interfering with somebody else.) Yes; 
the moment his attention is called to the fact that he is interfering with some other 
person, from that moment his user becomes illegal. (Lord Herschell. Then comes 
the question whether from that time he does it honestly. He may accidentally do it 
of course, but when he finds that he is deceiving people he is not entitled to go on 
doing it.)” 13 Rep. Pat. Eng. 223. 
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defendant was using it under such circumstances or in such 
manner as to put off his goods as the goods of the plaintiff.” 

There are three recent decisions on this subject in the English 
court of appeals, of which the most interesting is Brinsmead v. 
Brinsmead.} 

The Brinsmead family, who, in 1894, were represented by the 
plaintiffs John Brinsmead & Sons, had been for sixty years in the 
business of making pianos, and “ Brinsmead pianos” were famous. 
Thomas Edward Brinsmead and his sons George and Sidney Brins- 
mead were employed by the firm. In October, 1894, they left that 
employ, and became themselves manufacturers of pianos, in part- 
nership with one Wilcox, under the name of T. Brinsmead & Sons. 
John Brinsmead & Sons applied for an injunction which was granted 
by Romer, J., prohibiting all the members of the new firm from 
carrying on the business of pianoforte manufacturers or dealers 
under the name of T. Brinsmead & Sons, or under any name so 
closely resembling the plaintiff’s name as to be calculated to lead 
to the belief that the business carried on by the defendants was © 
the plaintiff's business, “ or under any name or style of which the 
word ‘ Brinsmead’ forms a part, without also adding thereto the 
words ‘ Thomas Edward,’ or other the full Christian name of the 
oldest member of the firm whose name may be Brinsmead and 
without also including as part of the name or style, the surname 
of every other member of the firm whose name may not be Brins- 
mead, etc., etc.” 

After this injunction, Wilcox at once retired from the partner- 
ship, and the name Thomas Edward Brinsmead & Sons was 
adopted by the defendants. They then transferred their business 
to a corporation “Thomas Edward Brinsmead & Sons, Limited,” 
and immediately proceedings were instituted against this corpora- 
tion by John Brinsmead & Sons. North, J., granted a preliminary 
injunction as follows:—‘“ From using the name Thomas Edward 
Brinsmead & Sons, Limited, or the name of Brinsmead in connec- 
tion with the manufacture, sale or hire of pianos, without adding 
thereto an express statement that the defendant company are dis- 
tinct from and have no connection with the old firm of John Brins- 
mead & Sons.” This was affirmed by the Court of Appeals. 

In considering the weight to be given to this case it must be 
remembered not only that there was a great deal of evidence of 


112 L. T. R. 631; 13 L. T. R. 3 (Oct. 28, 1896). 
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fraudulent intention which undoubtedly had its effect on the minds 
of the judges, but also that the decision of the Court of Appeals 
relates to the assumption by the defendant of a corporate name; 
on the other hand however, the defendant succeeded to the busi- 
ness of a firm and thereby acquired as good a right to use the 
name as its predecessors had,! and, moreover, the order of Romer, 
J., related to a firm name, and the Court of Appeals not only 
approved this order, but intimated that they would have granted 


the same relief against the firm which they did against the corpora-° 


tion; Lord Justice Lindley saying: “it appears to me that when 
the three Brinsmeads tried to get rid of this order, by getting rid 
of Wilcox and carrying on business under their own name and 
selling pianos under their own name of Thomas Edward Brinsmead 
& Sons, although it might not have been possible to commit them 
for contempt of this order, I cannot doubt for a moment that Mr. 
Justice Romer would have made a fresh order restraining them, if 
it had been supplemented by evidence that the course of business 
did mislead the public and did induce them to buy the defendant’s 
pianos for the plaintiff’s.” 

The case in all its stages certainly indicates a willingness to go 
a long way in restraining a man in the use of his own name if the 
use is deceptive. 

There have been two decisions on the subject by the same 
court in favor of the defendant. The report of Jamieson v. 
Jamieson? is so brief that it is impossible to draw from ‘it any 
reliable conclusions.* Turton v. Turton‘ was a bill to enjoin the 


1 Fish v. Fish, 87 Fed. Rep. 203. 

214L. T. R. 160. 

8 Since the above text was in type a full report has been published in 15 Rep. Pat- 
Cas. (Eng.) 169, from which it appears that there were three manufacturers of harness 
dressing in Aberdeen all named Jamieson, viz., Peter Jamieson, James Jamieson, and 
the plaintiffs Jamieson & Co. Peter Jamieson was much the oldest, and when the 
plaintiffs first started he compelled them by legal proceedings to adopt certain distin- 
guishing features; although their packages and labels remained generally similar to 
his. The defendant, whose labels the plaintiffs sought to have enjoined had not imi- 
tated any of the distinctive points in the plaintiff’s labels, but only those common to 
the trade, and the Court of Appeals thought that if the peculiarities adopted by the 
plaintiffs were sufficient to prevent their goods from being mistaken for Peter Jamie- 
son’s, they must also be enough to distinguish them from the defendant’s. The plain- 
tiff’s case also presented other difficulties; nevertheless the opinion of Byrne, J., 
granting an injunction in the lower court, seems more in accord with the progressive 
spirit shown by the recent decisions of the House of Lords. 

4 42 Ch. D. 128. e 
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use of the firm name John Turton & Sons. The plaintiffs had for 
many years carried on the business of steel manufacturers under 
the name of Thomas Turton & Sons. The defendant John Turton 
had for nearly as many years carried on a similar business in the 
same town, first as John Turton and then as John Turton & Co. 
In 1888 he took his two sons into partnership with him and carried 
on business under the firm name of John Turton & Sons. There 
was no evidence of any imitation of trademarks and labels nor of 
any other attempts to deceive the public; no objection was made 
to the use of the name Turton which had been used by the defend- 
ant for years and was accompanied by his full christian name; the 
only thing asked was an injunction against the use of the words “ & 
Sons.” There was some evidence of confusion, but whether any 
part of this was due to the addition “ & Sons” was not made clear. 
The Court of Appeals refused an injunction without hesitation and 
in the course of his opinion in Reddaway v. Banham, Lord 
McNaghten expresses surprise that so simple a case was ever 
reported. 

It is in the recent American cases that we find the best in- 
stances of the application of the general principles so clearly stated 
by the House of Lords to imitations of which the keystone is simi- 
larity of name. It is true that the distinction between such cases 
and those involving trademarks strictly so called was at first often 
overlooked, so that in some early decisions, injunctions were re- 
fused for the simple but inadequate reason there could be no trade- 
mark in a man’s own name. On the whole, however, the results 
reached have generally been satisfactory. In McLean v. Fleming,! 
an important and leading authority, we have a good illustration of 
a deception worked even more through the ear than through the 
eye. The complainant as successor to one Dr. McLane, made and 
sold “ McLane’s Liver Pills” and “ Dr. C. McLane’s Celebrated 
Liver Pills.” They were put up in wooden boxes with wrappers on 
which the names given above were plainly printed in white ona 
black and white background. The defendant James McLean, 
put up pills in a somewhat similar box, on which were the words 
“ James H. McLean’s Universal Pills, or Vegetable Liver Pills,” in 
white letters, but the arrangement of the letters and the character 
of the background was different. An injunction was issued and 
in the course of his opinion Mr. Justice Clifford thus states the 


1 96 U.S. 245. 
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basis of the decision. ‘Chancery protects trademarks! upon the 
ground that a party shall not be permitted to sell his own goods as 
the goods of another ; and therefore he will not be allowed to use 
the names, marks, letters or other indicia of another, by which he 
may pass off his goods to purchasers as the manufacture of 
another.” 

It would be needless to give here in detail the many similar 
cases in which injunctions have been granted because the danger 
of confusion due to the similarity of name between the plaintiff 
and defendant was increased by the adoption by the defendant of 
colors, forms and designs used by the plaintiff.2 Some of the 
most important are referred to below in discussing the extent of 
the relief which should be granted. Williams v. Brooks *is worthy | 
of special notice because the forms of packages used by both the 
plaintiff and defendant were in general use in the trade, and en- 
tirely pudlici juris ; but when used by a person of the same name 
they were deceptive and therefore their use by him was enjoined, 
although any one whose name was different might have used them 
freely.* 

Neither is it necessary to discuss elaborately the numerous cases 
in which injunctions have been refused. In one of the latest of 
these, Duryea v. National Starch Co.,® the plaintiff and appellee 


was the proprietor of the business of manufacturing the well- 
known Duryea’s starch at Glen Cove. The defendants, who were 
all named Duryea, formed a partnership to make and sell starch 
under the name Duryea & Co. The case arose on a motion for a 
preliminary injunction which was granted by the circuit court. 


The Court of Appeals for the Second Circuit in reversing this 
decision says: 


1 Throughout the opinion the plaintiff's name and indicia are inaccurately spoken 
of as a trademark. 

2 £. g. Landreth v. Landreth, 22 Fed. Rep. 41; Stonebraker v. Stonebraker, 34 Md. 
444; Devlin v. Devlin, 69 N. Y. 212; Shaver v. Shaver, 54 Ia. 208; Britannia Co. v. 
Parker, 39 Conn. 450; Williams v. Brooks, 50 Conn. 278; Meyer v. Bull Vegetable 
Medicine Co., 58 Fed. Rep. 884; Pillsbury v. Pillsbury, 64 Fed. Rep. 841. 

3 50 Conn. 278. . 

# See Baker v. Baker, 77 Fed. Rep. 181. 

5 E. g. Brown Chemical Co. v. Meyer, 139 U. S. 540; Gilman v. Hunnewell, 122 
Mass. 139; Meneely v. Meneely, 62 N. Y. 427; Rogers v. Rogers, 53 Conn. 121 ; 
Rogers v. Simpson, 54 Conn. 527; R. W. Rogers v. William Rogers Mfg. Co., 70 F. 
R. 1019; Duryea v. National Starch Co., 79 Fed. Rep. 651; Fish Wagon Co. v. La 
Belle Wagon Co., 82 Wisconsin, 546. 

6 79 Fed. Rep. 651, 652. 
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“It cannot be denied that by continuous and rightful use for forty 
years, the name of ‘ Duryea’s Starch’ had become identified with its 
‘source of manufacture,’ and that an attempt by persons of the name 
of ‘Duryea’ or of any other name, to put upon the market their own 
product under the name of ‘ Duryea’s Starch’ could be suppressed. 
Inasmuch as the defendants have not called their starch by this well- 
known name, and have not assimilated the labels upon their packages 
to those long used by the manufacturers at Glen Cove, the question is 
whether the defendants have made such an unnecessary and unfair use 


of the name of ‘ Duryea’ as to deserve the unfavorable criticism of a 
court of equity.” 


In the various Rogers cases arising out of imitation of plated 
forks and spoons and similar articles bearing the name of Rogers, 
the plaintiffs have encountered two difficulties. First, there are 
a number of different manufacturers all entitled to use the word 
“ Rogers” so that persons seeking the goods of any particular 
maker must necessarily scrutinize their purchase carefully. 
Second, the method of applying the word is to stamp it on the 
under side of the shank of the fork or spoon, which is much the 
most natural place. Accordingly, although the word “ Rogers” 
thus stamped is likely to mislead, the courts have not yet seen 
their way to interfere, provided the imitator uses his initials. He 
could not be required to stamp his name elsewhere, nor to omit 
it, and so long as it appears on the shank, it will cause confusion 
and deceive. Something might be gained by requiring him to 
use a distinctive name or device which would become the short 
trade name of the goods, coupling it with a statement that it is 
made by him; or the form of injunction used in Brinsmead v. 
Brinsmead might be adopted.} 

Wherever relief is granted, this question of the form of the in- 
junction is of great importance. It is always hard to determine 
what restrictions can reasonably be imposed upon the public to pro- 
tect a plaintiff's reputation and good will; and those which hamper 
a man’s use of his own name may be very onerous and must be 
cautiously imposed. There is no difficulty in requiring a defend- 
ant to use his full name and to refrain from using any of the 
plaintiffs colors, forms and symbols, But suppose his christian 
name is the same as the plaintiffs, or suppose the plaintiff does 
not accompany his name with any indicia, so that his product can 


1 Vide supra, page 252. 
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only be distinguished by. his name. Then the courts must, in 
order to give adequate protection, require the defendant to take 
some affirmative action. This they will do if the character of the 
articles imitated make it possible, but they will not rashly interfere 
with defendant’s business or impose unreasonable restrictions 
upon him. 

In England the usual form of injunction is stated by A. L. Smith, 
L, J., to be against “ selling, etc., without clearly distinguishing his 
make from the old make.” ! In the United States it can hardly be 
said that there is any usual form; the Supreme Court in a case 
relating to the use of the name of a patented sewing machine after 
the name had become pudlict juris by reason of the expiration of 
the patent, granted an injunction prohibiting its use, ‘“ without 
clearly and unmistakably specifying in connection therewith that 
such machines are the product of the defendant or other manufac- 
turer, and, therefore not the product of the Singer Manufacturing 
Co.”2 The value of such general decrees as these depends on the 
construction given them in case of contempt proceedings. If they 
are interpreted as requiring radical efforts to prevent any one from 
being misled, such for example as those prescribed in Picon v. 
Picon ® then they are all that could be desired and the English form 
at least does seem to require that something effective be done; 
but the form used in the Singer case might be literally complied 
with without giving up the phrase “Singer Machines” if the 
defendant added the words “made by the June Mfg. Co.” Such 
an addition might perhaps be sufficient to prevent deception in the 
case of a comparatively expensive article such as a sewing machine. 
But on cheaper commodities, the buyers would often not read 
beyond the first two words and the defendant’s goods would still 
sell as ‘‘Singer’s” almost as readily as the genuine. To permit 
the imitation of such short names used by buyers and sellers to” 
describe the goods is very dangerous; and it is not necessary, as 
every honest purpose of the defendant could be accomplished by 
stating that his machine “ operates by the Singer method.” 

In Meyers v. Dr. B. L. Bull Vegetable Medicine Co.* the extent 
of the injunction to be granted was the subject of special consid- 
eration by the United States Circuit Court of Appeals of the 


113 L. T. R. 3; cf. however the detail injunctions in the Brinsmead case quoted 
supra, pages 252-3. 

2 Singer Mfg. Co. v. June, 163 U. S. “_— 

8 Infra, page 259. * 58 Fed. Rep. 884. 
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Seventh Circuit. In the Court below, the respondents had been 
restrained from using the words “ Dr. Bull’s Cough Syrup” and. 
other forms of expression ‘containing these words upon any label 
resembling the labels of the complainant, but not from using the 
words on labels not resembling the complainant’s. It was held 
in the Court of Appeals that they should be prohibited from using 
the words on any style of label. 

In Baker v. Sanders,! where the plaintiff was the original manu- 
facturer of Baker’s chocolate and the defendant was the agent 
for one W. H. Baker of Virginia, the United States Circuit Court 
of Appeals for the second circuit, formulated a very carefully 
worded injunction against using in connection with the business 
of making or selling chocolate the word ‘“ Baker” with or without 
initials, “so as to indicate that the chocolate is a variety of 
‘Baker’s Chocolate’; but the defendant may indicate in appro- 
priate language that the chocolate is made, prepared or sold for 
or by W. H. Baker of Winchester, Virginia.” 

For special reasons the Court in that case gave the defendant an 
option, instead of changing his labels, to affix to each package the 
statement “ W. H. Baker is distinct from the old chocolate manu- 
factory of Walter Baker & Co.” 

In Baker v. Baker,” in the same circuit, Judge Shipman granted 
an injunction in the first form given by the Court of Appeals as 
above without any alternative. 

In Allegretti v. Keller,? the second form was adopted on a 
motion for a preliminary injunction. 

Owing to the French practice of minutely and completely de- 
fining the rights and obligations of the parties, some of their 
decrees are most interesting examples of what justice and fair 
dealing require in cases of this character. 

In Roederer v. Roederer,’ the plaintiffs Théophile Roederer 
& Co., of Rheims, were makers of a well-known brand of cham- 
pagne having a valuable reputation, and defendants organized a 
partnership under the name of Louis Roederer & Co. to sell cham- 
pagne, and advertised themselves widely. Louis Roederer had 
never had anything to do with the manufacture of champagne and 
was a stranger in the city, so that there was no doubt of fraudulent 
intention. Nevertheless, as Louis Roederer was a real member of 


1 80 Fed. Rep. 889. 2 87 Fed, Rep. 209. 
3 85 Fed. Rep. 643. 
# Dalloz, Recueil Périodique, 1865 pt. 2, page 87 (Brown Trademarks, sec. 438). 
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the firm and took part in carrying on the business the court de- 
clined to grant an injunction against the use of the name Louis 
Roederer & Co., but required that the full first name should be 
used in all cases and also that the words “ house founded in 1864” 
should be added. 

In Société Thérése Picon et Comp. v. Picon et Comp.! it ap- 
peared that the bitters made by Gaetan Picon had acquired a great 
reputation and become generally known as “ Picon Bitters” but 
sometimes as “ African Bitters.” Thérése Picon, a daughter of 
Gaetan, and her partner undertook to sell bitters under the name 
of “ Thérése Picon & Company” in competition with the pro- 
prietors of her father’s business. An injunction was granted pro- 
hibiting the defendants from using, either as a mark or in any way 
in the business of making or selling bitters, the names “ Bitters of 
the daughter Picon” or “ Bitters of Thérése Picon,” or “ African _ 
Bitters” or even “Bitters” alone and requiring them to use 
“Bitters” followed by some qualification or adjective with the . 
statement underneath “made by Thérése Picon & Co. House 
founded in 1888.” It wasfurther ordered that the letters in which 
the words “ Bitters” and its qualification were printed should be 
twice as large as those used for the statement ‘“ Made by Thérése 
Picon & Co.” and that the word “ Thérése” should be printed in 
letters of the same size and color as the word “ Picon.” 

The details covered by this decree are all of importance, espe- 
cially the efforts to guard against the defendant’s goods being 
known as “ Picon Bitters” by requiring the use of some adjective 
that may become the short trade name of their product and by 
prescribing a style of printing calculated to produce this effect. 
These provisions show what the defendant ought to do in order 
to properly comply with the forms of injunction in use in the 
American and English courts, which require him in general terms 
_ to plainly distinguish his goods from the plaintiffs, and the result 
should be substantially the same in case proceedings for contempt 
have to be taken. 

It is to be observed that the plaintiff's right to be protected 
against loss and injury to his trade caused by deception, so far as 
this protection can be afforded without unreasonably restricting 
trade, does not depend on any intentional fraud or bad motive of 
the defendant. 


1 Dalloz, Recueil Périodique de Jurisprudence Générale, 1894, 1, page 348 (Cour de 
Cassation). 
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Referring to Sanders v. Baker, Morrow, J., says in a recent case: 
“Tt was held by the Circuit Court of Appeals that one entering 
into competition with another person of the same name, who has an 
old and established business, is bound to distinguish his goods from 
those of the latter, so as to prevent confusion.” 1 And this is a cor- 
rect statement of the effect of that and of other recent decisions, 
with only the qualification that the defendant is not required 
absolutely to prevent deception of the public, but only to make 
real and appropriate efforts todo so. Nothing is said about fraud ; 
the right, as above defined, exists equally, whether the deception 
is accidental or of set purpose. ‘Courts, in such cases, do not 
require proof of any peculiarly iniquitous ‘ perfidious dealing.’ If 
the representation as to what or whose the goods are is calculated — 
to deceive the purchaser into buying them as goods of the com- 
plainant, equity will enjoin its continuance, although the ‘ deceitful 
representation’ was placed upon them carelessly, or from lack of 
appreciation of the meaning it would convey to the purchaser, or/ 
from an honest mistake as to the defendant’s right to use it.”? 

The rule is the same in England. In Mitchell v. Henry,? Lord - 
Justice James says: “ The defendants must bear in mind that the 
original honesty of intention does not protect the continued user, 
if the user is found practically to have the result of deceiving, or 
is calculated to deceive purchasers, because it is very easy for 
manufacturers to avoid any possibility of misleading the purchasers 
if they are minded to avoid it.” 4 

In Reddaway v. Banham, Lord McNaghten refers to the finding 
of the jury that the defendant endeavored to mislead as not neces- 
sary for the relief asked.® 

One is presumed to intend the consequences which a reasonable 
man would naturally foresee, and if he begins or continues a de- 
ceptive package after the fact that it is injurious has been pointed 
out, his actions are dishonest, and the only remaining question is 
whether the deception can be prevented without imposing undue 
restrictions on business. If it can there is fraud in the sense of a 
court of equity; otherwise, the plaintiff's loss is due to a decep- 


1 California Fig-Syrup Co. v. Worden, 86 Fed. Rep. 212, 216. 

2 Tarrant v. Hoff, 76 F. R. 959, 961. See also 51 Fed. Rep. 947. 

8 L. R. 15 Ch. D., 181, ror. 

* See also Army & Navy Soc. v. Co-operative Society, 8 Patent Reports, Eng. 426, 
429. Cf. Allen v. Flood, [1898] App. Cas. 1. 

5 [1896] App. Cas. 219, and vide ante, page 249. 
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tion which cannot be prevented, and the burden must lie where it 
falls. 

No doubt the courts have sometimes been led to grant more 
stringent decrees than they would otherwise have done, because 
they were impressed with the defendant’s fraudulent character, and 
convinced that if he were given an inch he would take an ell; ! 
but almost all the injunctions above quoted were nee 
definitions of the plaintiff's rights irrespective of the defendant’s 
motives.” 

It is an important fact, however, which must not be overlooked, 
that when a business has been begun by imitation, labels and ad- 
-vertisements which would otherwise be innocent may operate as a 
continuation of the original fraud, and should for that reason be 
stopped.’ The previous conduct of the defendant is, therefore, in 
every case one of the circumstances to be considered in determin- 
ing what form of injunction is appropriate, or what decree should 
be made in contempt proceedings. Indeed, all the surrounding 
facts may have a bearing on the question of what efforts should be . 
required of a new maker to prevent his goods from passing as those 
of the old one. The precautions which would be reasonable and 
effective in the case of pianos may be unsuitable as applied to flour, 
and certain articles, such as plated ware, present peculiarly difficult 
problems. 

The cardinal principle that anything which may deceive is prima 
facie wrongful, and should be prevented if possible, is the only 
safe guide, and it is most encouraging to see that, as the commer- 
cial value and importance of long-established business reputations, 
and the opportunities for making unjust gains by fraudulent imita- 
tions are more clearly recognized, the courts are more and more 
willing to grant the needed protection, and show an uncompromis- 
ing determination to do their part towards maintaining commercial 


honesty and fair dealing. 
W. L. Putnam. 


1 Montgomery v. Thompson, [1891] App. Cas. 217; 8 Patent Reports, Eng. 426, 
429. 

2 (E. g. Reddaway v. Banham, Singer Mfg. Co. v. June, Baker v. Sanders, Baker v. 
Baker, 87 Fed. Rep. 209.) 

3 Cf. LaPage Co. v. Russia Cement Co., 51 Fed. Rep. 941, 946. 
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“POWERS COUPLED WITH AN INTEREST.” 


T is a matter of practical importance to fix with precision the 
meaning of the phrase “a power coupled with an interest,” 
because it is in constant use in the affairs of life, because it con- 
notes a valuable legal right, and because it has been variously 
construed by the courts. 

The incident of*a power coupled with an interest which gives it 
special value is that it may be’ executed after the death of the 
person who gives it.!. On account of this quality of such a power, 
there has been much litigation arising from the efforts of donees 
of powers to show that their powers are coupled with interests. 

The leading case on this subject in the United States is the one 
just cited, in which the opinion was delivered by Chief Justice 
Marshall. It is the precedent to which litigants refer with con- 
fidence to sustain conflicting views, yet there seems to be no 
ambiguity in its meaning, or any omission in its exposition of the 
subject. While it declares the indestructibility of a power coupled 
with an interest by the death of the maker, it industriously ex- 
pounds and limits its meaning. ee 

The “ power coupled with an interest” intended by Chief Jus- 
tice Marshall when he used these words in the case cited, seems 
plainly to have been that power which accompanies estate or title 
in a thing real or personal, or that right in a chose in action which 
is metaphorically spoken of as title or estate. It is one of the 
group of powers constituting ownership. It is in fact title or 
estate or ownership, and is contrasted with a common law power 
of disposition over property given by a power of attorney. 

The following is the language of the Court in that case: — 


“We hold it to be clear that the interest which can protect a power 
after the death of a person who creates it, must be an interest in the 
thing itself. In other words, the power must be engrafted on an estate 
in the thing. .. . The words themselves would seem to import this 
meaning. ‘A power coupled with an interest’ is a power which accom- 
panies or is connected with an interest. The power and the interest — 


1 Hunt v. Rousmanier’s Administrators, 8 Wheaton, 174. 
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are united in the same person. .. . But if the interest or estate passes 

with the power, and vests in the person by whom the'power is to be ex- | 
ercised, such person acts in his own name. The estate, being in him, Hl 
passes from him by a conveyance in his own name... . 
- “We know that a power to A to sell for the benefit of B, engrafted on 
an estate conveyed to A, may be exercised at any time, and is not affected 
by the death of the person who created it. It is, then, a power coupled 
with an interest, although the person to whom it is given has no in- 
terest in its exercise. His power is coupled with an interest in the 
thing.” 


In speaking of the instrument under consideration in Hunt v. 
Rousmanier, it was said, “This instrument contains no powers 
of conveyance or of assignment, but is a simple power to sell and 
convey.” 

It was also held that an interest in that which was to be pro- 
duced by the exercise of the power, or the intereSt in the proceeds 
of a sale made under a power to sell did not constitiite # etna 4 
one coupled with an interest. 

The case of Hunt v. Rousmanier is an illustration of this dis, { 
tinction. In that case a power of sale of a vessel had been given ; 
to the donee of the power as security fora loan. It was held that “a : 
such a power did not constitute a power coupled with an interest. 

The phrase “an authority coupled with an interest” (in which 
the word “authority” is equivalent to “ power”) is to be found in 
Coke, by whom it was construed as it is in Hunt v. Rousmanier. 
A customary power in the lord of a manor to grant estates in 
fee simple is, according to him, “an authority coupled with an 
interest.”! A power in a ¢enant for years to receive livery of 
seisin for a remainder-man is a power coupled with an interest.” 
The power in the patron and in the ordinary to confirm a lease 
made by a person (parson) is a power coupled with an interest, 
and so is the power of a disseisee to confirm a lease made by a 

- disseisor.2 In commenting upon section 169 of Littleton, Coke 
says that a devise that the executors may sell is a bare power, but 
a devise of lands to executors to be sold is a power coupled with an 
interest. On the other hand, power to deliver seisin by the force 
of a deed of feoffment is not a power coupled with an interest.5 


1 Coke upon Littleton, 52 b. 2 Coke upon Littleton, 49 b. 
8 Coke’s Commentary, § 520, Littleton. 
* See also Coke upon Littleton, 181 b. 5 Coke upon Littleton, 52 b. 
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A power of attorney to receive rents is not a power coupled with 
an interest.! 

In the case of Hunt v. Rousmanier, it was decided not only that 
the power under consideration in that case was not coupled with 
an interest, but that powers not coupled with an interest do not 
survive the makers of them. It is to be borne in mind, however, 
that while this decision is in general terms, it is by virtue of the 
context to be limited to common law powers and does not refer 
either to powers under the Statute of Uses or to equitable powers. 

In substance, therefore, the decision in Hunt v. Rousmanier is 
that where the title or estate in property or in a chose in action is 
transferred by way of security, the title or estate survives the death 
of the grantor or assignor, and ‘the security continues good after 
such death; but that where a common law power over property or 
a chose in action is given by way of security, the power ceases on 
the death of the maker of the power. The first branch of the de- 
cision is of course a truism, and the stress of the opinion is on the 
latter pojat. 

_. The ruling in Hunt v. Rousmanier has been followed in many of 
the American cases. 

Where there is a power of sale contained in a. mortgage, it has 
been held to be a power coupled with an interest.” 

In Houghteling v. Marvin,’ it was decided that where a mere 
power is given to a creditor to receive a debt as a security to-him 
but there was no assignment, the power is revoked by the death of 
the principal. 

In McGriff v. Porter,‘ it is said that a patent to enter upon the 
lands of the principal and to take and sell the stores given as a 
security is not a power coupled with an interest, and is revoked by 
the death of the principal. 

Where A gave a power to prosecute a suit for lands and agreed 
to give B one half of the proceeds of the land, and gave him a 
mortgage to secure this agreement, it was held that the power was 
not coupled with an interest.® 

Where one having a power of sale in a vessel with power of sub- 


1 Willes’s Reports, 105, note. 


2 Bergen v. Bennett, 1st Caine’s Cases, 1804, per Kent, J.; see also Conners v. Hol- 
land, 113 Mass. 50. 


8 7 Barber, 412. 

5 Fla. 373. 

5 Gilbert v. Holmes, 64 Ill. 549; see also Tharp v. Brennigan, 14 Iowa, 251; Cham- 
bers v. Seay, 73 Ala. 373; Walker v. Dennison, 86 III. 142. 
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stitution relinquishes all his interest in her, no legal title passes by 
such relinquishment, as the attorney has no interest in the vessel, 
but only a power to sell. 

In Taylor v. Benham,? the Supreme Court of the United States 
held that a devise that the whole of the property of a testator be 
sold (which power vested in the executors) was not a power coupled 
with an interest. 

In Loring v. Marsh,? a power conferred upon the trustees, who 
were also invested with the legal estate, is said to be a power 
coupled with an interest. 

A being indebted to B, executed a power of attorney authorizing 
B to receive moneys which should become due to A from C; it 
was held, inasmuch as the power of attorney not accompanying 
any assignment of the debt due from C to A, and not forming part 
of any security given for the debt due from A to B, the power of 
attorney was revoked by death. 

But neither in England nor in the United States are the deci- 
sions uniform as to the meaning of the words “power coupled 
with an interest.” In the courts of both countries there are cases 
in which a common law power over property is said to be a power 
coupled with an interest when it is given for the benefit of the donee 
of the power. 

In Smart v. Sanders,® it was said that “where an agreement is 
entered itito on a sufficient consideration, whereby an authority is 
given for the purpose of securing some benefit to the donee of the 
authority, such authority is irrevocable. This is what is usually 
meant by an authority coupled with an interest, and which is com- 
monly said to be irrevocable.” 

In Clerk v. Laurie,é Williams, J., said: — 

“What is meant by an authority coupled with an interest being irre- 
vocable is this, that where an agreement is entered into on a sufficient 
consideration whereby an authority is given for the purpose of securing 
some benefit to the donee of the authority, such an authority is irrevocable.” 

The case of Godolphin v. Godolphin? was as follows : — 


“ A testator devised to his sés¢er and her heirs forever, with a direction 
to settle the property on such of the descendants of the testator’s mother 


1 Bingham v. Clark, 20 Pick. 43; see also Story, Agency, § 469; Mechem, Agency, 
§ 205. 


2 5 How. 233. * 8 6 Wallace, 354. 
4 Lepard v. Vernon, 2 Vesey & Beames, 5. 5 5 C. B. 917. 
62H. &N. 199. 7 1 Vesey, 21. 
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as his sister should think fit, and the devisee having married, the question 
was raised whether the execution of the power by her, as she was under 
coverture at the time, was to be considered as valid. Lord Hardwicke 
‘said; ‘It is objected that a femme covert cannot execute a power, and that 
there are no words in the will authorizing her to do so; but this is a 
power without an interest, and is improperly called a power, for, being a 
direction to a person who has the fee, it is rather a trust.’ ” 


Hearle v. Greenbank ! was this : — 


“The legal estate was devised to trustees upon trust for an infant 
JSemme covert for her sole and separate use during her life, and upon trust 
to permit her by deed or writing executed in the presence of three or 
more witnesses, notwithstanding her coverture, to dispose of the estate 
as she should think fit, and the testator died leaving the femme covert his 
heir at law, and she, during the continuance of the coverture and infancy, 
exercised the power by will Lord Hardwicke, upon the question whether 
the power had been duly executed, observed, ‘This is a power coupled 
‘with an interest, which is always considered different from naked powers.’ ” 


In Knapp v. Alvord,? a power to sell personal property given to 
secure the donee of the power was held to be a power coupled with 
an interest. 

In Peter v. Beverly,? a power in a will not accompanied by a 
devise of the legal estate was said to be a power coupled with an 
interest. 

The last English case on this point is that of Zz re Hannan’s 
Express Gold Mining & Developing Co., Carmichael’s Case, de- 
cided July 27, 1896, which is as follows: — 


“P promoted a company for the purpose of purchasing from him and 
working a mining company. C signed an underwriting letter addressed 
to P, by which he agreed, in consideration of a commission, to subscribe 
for 1000 shares in his company. C further agreed that the agreement 
and application should be irrevocable, and notwithstanding any repudi- 
ation by him should be sufficient to authorize P to apply for shares on 
behalf of C, and the company to allot them. P by letter accepted these 
terms. 

“ The authority given to P by the underwriting letter to apply for shares 
on behalf of P was an authority coupled with an interest and therefore 
not revocable. Lopez, L. J., said: ‘The question that really arises is 
whether in this case it is an authority coupled with an interest. I think 
the answer is a very short and very complete one. What was the 


1 1 Vesey, 208. 2 10 Paige, 205 (N. Y. 1843). 
3 ro Peters, 235. 4 [1896] 2 Ch. 643. 
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object? The object was to enable Mr. Phillips, the Vendor, to obtain 
his purchase money, and in the language of Williams, J., it therefore 
conferred a benefit on the donee of the authority.’ ” 


While in the cases just cited a common law power over property 
given for the benefit of the donee of the power is said to be “a 
power coupled with an interest,” this view in many of the cases is 
not necessary to the decisions, and they could have been decided 
as they were in accordance with the principle in Hunt v. Rous- 
manier, without holding that the powers under consideration were 
coupled with interests. The issue in many of the cases (as, for 
instance, in the one last cited) was as to the revocability of the 
powers inter vivos; they were powers given on valuable con- 
sideration as security to the donees, and such powers, though held 
in Hunt v. Rousmanier not to be coupled with an interest, were 
there declared to be irrevocable inter vivos. 

In the case of Jeffries, Administrator, v. The Mutual Life Insur- 
ance Company,! recently decided by the Supreme Court of the 
United States, a meaning was attributed to the words “a power 
coupled with an interest” different from both of the two meanings 
above discussed. 

In this case the facts were that Charles W. Jeffries, administra- 
tor, employed Laurie and Crews, attorneys at law, to prosecute a 
claim against The Mutual Life Insurance Company of New York 
on a policy of life insurance given to his testator. Jeffries gave 
the attorneys full power to compromise the suit as they should 
please, and agreed that they should have a portion of the proceeds 
of the suit as compensation. The attorneys agreed with him to 
prosecute the claim. Charles W. Jeffries died during the pendency 
of the suit, and Cuthbert S. Jeffries, who had been made adminis- 
trator of the testator, was substituted as plaintiff in the suit in 
1873. In 1879 Laurie made a compromise with the Insurance 
Company and entered satisfaction in the suit, which the plaintiff 
sought to set aside. The issue in the case was whether the power 
to compromise given by the first administrator continued in force 
after his death. The Court on this subject said : — 


“The contract made by the first administrator having given to the 
attorneys a power coupled with an interest, the authority to compromise 
was not impaired by the death of the first administrator, and Ais successor 
was bound by the contract.” 


1 110 U. S. 305. 
35 
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It was conceded that the power to compromise given to the 
attorneys by Charles W. Jeffries came to an end with his death 
unless it was “coupled with an interest.” The usual rule of law 
is that a power given to an agent may be revoked at the will of 
the principal or is revoked by his death, the agent who is dis- 
missed in breach of his contract of employment having his remedy 
in a suit for damages. The case last cited turned, therefore, upon 
the meaning of the words “ power coupled with an interest.” 

Now a power given to an attorney to compromise a suit is en- 
tirely different in kind from the power considered in Hunt v. 
Rousmanier. The latter was a power over property, the jus dispo- 
nendi. The former did not concern property; it was not an estate, 
it was not a power to dispose of property; the exercise of it did 
not directly create a fund; it was not given as security. It was 
not coupled with an interest in the sense in which Hunt’s power 
was claimed to be. It was coupled with an interest only in the 
sense that it was one step towards the attorney’s obtaining the 
compensation agreed to be paid to him for his agency. Most 
powers in an agent are in such a sense coupled with an interest 
and would be on that ground irrevocable. 

In the later case of Missouri v. Walker,! the facts were these: 
The State of Missouri entered into a contract with Walker to 
employ him as its agent for prosecuting certain claims of the 
State against the United States. By the contract it was agreed 
that the State would deliver to him the vouchers relating to the 
claims, and he was authorized to prosecute them in Washington. 
For his services he was to receive a contingent fee. The State 
afterwards repudiated its contract. Walker demanded certain 
vouchers which came within the scope of the contract, and they 
were refused to him. He then filed a petition for mandamus to 
compel the delivery of the vouchers. His petition was denied by 
the State court, and its judgment was affirmed on error by the 
Supreme Court of the United States. 

In this case the Court cited with approval and followed the deci- 
sion in Hunt v. Rousmanier, and decided that the agency of Walker 
was not coupled with an interest and was revocable. It said: — 


“There is nothing, therefore, in the consideration for the employment 
to prevent this agency from being revoked like any other. The interest 
coupled with a power to make it irrevocable must be an interest in the 


1 125 U. S. 339. 
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thing itself... . Here there was no actual assignment of the claims or 
any part of them. . . . There is nothing whatever in the transaction from 
beginning to end which shows an intention on the part of the legislature 
to part with any interest with or control over the claims, except to the 
extent of the commissions for the agent after they had been earned. . . . 
Clearly such an agency is not irrevocable in law because of its being 
coupled with an interest in the thing to be collected.” 


This case seems in effect to overrule Jeffries v. The Mutual Life 
Insurance Company, although it does not purport to do so. 

The above summary of decisions justifies the remark made in 
the beginning of this article, that the law relating to “powers 
coupled with interests” is unsettled; it is not necessary to argue ~ 
that this state of the law should not continue. What construction 
of such powers should prevail is a topic of jurisprudence. The 
suggestion may, however, be ventured that adherence to the prin- 
ciple of Hunt v. Rousmanier is the best policy. Nothing could be 
gained by declaring common law powers over property, even when 
given as security, irrevocable by death, because the result intended 
by giving to powers that effect can be always secured by a mortgage 
or charge. It would, however, be a substantial practical gain to 
put an end to the contention, not an unusual one, that a power of 
an agent to represent his principal cannot be revoked because the 


agent is to be remunerated for his services. 
James Lowndes. 
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Tue Law Scuoot. — The following table shows the registration in the 
School on November fifteenth for ten successive years : — 


Res. Grad 1889-90 1890-91 1891-92 1892-93 1893-94 1894-95 1895-96 1896-97 
Third year 50 44 48 69 66 82 96 es. 1992 
Second year 73 122 135 138 179 157 
First year 101 142° 135 140 172 224 169 216 21 

Specials 59 61 61 71 23 13 9 31 41 58 


The first year class is larger than that of last year, though not quite 
equal to the last class entering under the old rules, the class of three 
years ago. There is a considerable falling off in the numbers of the pres- 
ent third year class, largely to be explained by the fact it is the last class 
whose members can remain away from the school a year and still take 
their degree. The men of this class who have not returned make 32 per 
cent of the whole class this year, as against 28, 36, 30, 34, and 44, respec- 
tively, in the five preceding years. The percentage of men failing to re- 
turn for their second year is also increased, being 25 per cent, as against 
7, 23, 28, 24, and 27 in previous years. It is noteworthy, however, that 
in this class only 6 per cent of those who passed their examinations have 
failed to return. é 

The number of men who withdrew or did not take their examinations 
last year was 16 per cent in the first year class and 6 per cent in the 
second yearclass, as compared with g per cent and 3 per cent, respec- 
tively, in the preceding year. 

The addition of 5 per cent to the required passing-mark has appa- 
rently had some effect ; but nevertheless the number of men in the school 
is larger than ever before. 
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The following are the usual tables showing the sources from which nine 
successive classes have been drawn, both as to previous college training 
and as to the geographical districts from which they have come : — 


HarvARD GRADUATES. 
From Mas- NewEnglandoutside Outside of New 


Class of sachusetts. of Massachusetts. England. Total. 
1893 34 I 19 54 
1894 30 2 17 49 
se. 32 4 13 49 
18 23 7 17 47 
1897 27 2 15 44 
1898 42 I 25 68 
1899 45 6 19 70 
1900 50 II 30 or 
1901 45 3 28 76 


GRADUATES OF OTHER COLLEGES. 
From Mas- NewEnglandoutside Outside of New 


Class of sachusetts. of Massachusetts. England. Total. 
1893 5 9 21 5 
1894 2 20 38 5 
I 14 30 52 
1898 14 II 4 70 
1897 9 12 5 77 
I 19 23 62 104 
1899 21 12 45 78 
1900 30 19 60 109 
19OI 27 22 59 107 


Hotpinc no 
New England Outside 


From Mas- outside of of New Total. Total of 

Class of sachusetts. | Massachusetts. England. Class. 
1893 4 I 7 12 Iol 
1894 20 I 10 31 142 
I 598 16 3 14 33 135 
I 10 4 23 140 
1897 26 7 16 49 170 
1898 25 2 2 52 224 
1899 II 2 3 21 169 
1900 II 2 3 16 216 
1901 25 _ 9 34 218 


Twenty-nine of the men in the present first year class who hold no 
degrees are Harvard seniors on leave of absence. 


The following thirty-four colleges have conferred their first degrees on 


members of the entering class, the figures indicating the number of men 
from each college, where there are more than one: Yale (30), Amherst 
(8), Bowdoin (7), Brown (7), Princeton (5), Boston College (4), Dart- 
mouth (4), Tulane University of Louisiana (4), Williams (4), Holy 
Cross (3), Oberlin (3), University of Chicago (3), Earlham (2), Tufts 
(2), Stanford University (2), University of New Brunswick (2), Uni- 
versity of Virginia (2), Colby, College of the City of New York, Cornell, 
Georgetown, Iowa, Indiana University, Knox, Massachusetts Institute of 
Technology, Miami, Ohio Wesleyan, University of California, University 
of Georgia, University of Nebraska, University of North Carolina, Uni- 
versity of Wooster, Western Reserve. The increased number from Yale 
is particularly interesting. 
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THE NaTIONAL Bankruptcy Act. — It is cause for satisfaction that 
the entire country is now subject to a uniform law of bankruptcy. Any 
f law must be a gain, and the present law seems to be in most respects a 

very good one. The few criticisms that might be made relate for the 
most part to provisions which were probably carefully considered, and 
| were deemed by those in charge of the law, if not wise, at least expedient 
in order to secure its passage. A perusal of the statute as a whole cer- 

f tainly gives the impression that the interests of the debtor are protected 

somewhat more carefully than those of the creditor. A discharge is granted 

without regard to the dividends, or lack of them, from the bankrupt’s es- 
tate and without the assent of any part of the creditors. The bankrupt’s 

own misconduct is the only ground for refusing a discharge. The acts of 
bankruptcy affording ground for a creditor’s petition do not include non- 
payment of judgments, commercial paper, or other debts. An insolvent 
debtor, who can refrain from making fraudulent conveyances or giving 

} or allowing preferences, may avoid bankruptcy indefinitely ; and on the 

other hand, if a debtor can show that the aggregate of his property at a 

fair valuation is sufficient in amount to pay his debts, no act will make 

him liable to be adjudicated a bankrupt. The most objectionable feature 
of the law is the provision that “a wage-earner or a person engaged 
chiefly in farming or the tillage of the soil” is not subject to involuntary 
bankruptcy, though entitled to petition voluntarily if he chooses. On the 
face of it this seems to create privileges in special classes, the unconstitu- 
tionality of which may invalidate the entire law. The nearest thing to 

a precedent for such legislation is contained in the Bankruptcy Act of 
1841, which allowed all classes to petition voluntarily, but restricted to 
traders liability to involuntary bankruptcy; but there seems a marked 

distinction in degree, at least, between the present law and the earlier 

one. Doubtless the Supreme Court of the United States will not over- 

i throw the act lightly, and may find a reason for the exemption of wage- 

i earners and farmers other than a desire to give them special privileges as 

such. 


THE Dumpor’s CasE.—In 1603, the court of Queen’s 
Bench sitting at Westminster, decided the case of Dumpor v. Symms, 4 
Co.119, b. There was a condition in a lease that the lessee and his 
assigns should not assign it without the consent of the lessor. Once 
with the consent of the lessor the lessee conveyed his term; and the 
court decided that the condition was thereby destroyed, that the lessor 
i could not enter when the assignee himself transferred the lease. Why 
the court so decided no one knows. Perhaps they were impressed by 
the fact that the lessee on receiving the license became virtually domi 
ia nus of the term. More probably they thought that they were applying 
i a rule in regard to the waiver of a breach of condition, although the les. 
see, in acting with the lessor’s consent, had committed no breach to be 
i waived ; he simply availed himself of the only means allowed him of 
assigning his term without breaking the condition. Whatever the reason, 

Dumpor’s case became the law of England, and remains so except where 
superseded by act of parliament. 

‘The extent to which the rule prevails in America is uncertain. Almost 
always it is held inapplicable. Where there is a license to assign, and the 
right to re-enter for breach of condition is destroyed, the question arises 
whether or not the right. to sue on the covenant for subsequent assign 
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ments still subsists. Then the case must be met where there is no condi- 
tion, merely a covenant. The shade of Dumpor’s case is still powerful, 
and recently controlled the Court of Appeals of Maryland when the last- 
mentioned question was presented to it. Reid v. Wetssner & Sons Brew- 
ing Co., 40 Atl. Rep. 877. The lessee there covenanted for himself not 
to assign the lease without consent; there was no condition. He once 
assigned with the lessor’s consent, and the court holds, upon the au- 
thority of Dumpor’s case, that the lessor cannot complain when the 
assignee transfers his interest. True, the decision might have been put 
on the ground that the assignee, not being mentioned in the covenant, 
could not have been bound in any event ; but this ground is not noticed 
by the court. Yet the rule in Dumpor’s case properly has no applica- 
tion to a covenant, and should not be extended by logic when it is not 
founded on any sound principle. Paul v. Wurse, 3 B. & C. 486. Dum- 
por’s case itself contained no covenant ; and in Brummel v. MacPherson, 
14 Ves. Jr. 173, the English case which adopted the rule into the modern 
law, it was admitted in the argument that if the lease in question had 
contained a covenant, the covenant would have lived after the condition 
died. In America, too, what little authority there is tends generally in 
the same direction. Dakin v. Williams, 22 Wend. 201, 209; Gannett v. 
Albree, 103 Mass. 372. It is doubly unfortunate that the rule in Dum- 
por’s case should be extended in the principal case when the decision 
might have been placed on other grounds, and when the application of 
the rule cannot be excused by the fact that it avoids a forfeiture. 


TuG-BOAT MARRIAGES AND THE Lex DomiciLu.— A scheme to avoid 
unpleasant marriage laws has gained some notoriety on the Pacific coast. 
Relying on the principle that the validity of a marriage is to be judged 
by the law of the place of its celebration, the parties sail outside the three- 
mile limit, are married by the skipper, and, according to their statement, 
return wedded by the law of the high seas. ‘This device met a deserved 
fate at the hands of the Supreme Court of California when it came before 
them in the case of Vorman v. Norman, 54 Pac. Rep. 143. The above 
formula had been gone through by two persons whose ages according to 
California law would have prevented their marriage without the consent 
of their parents. A week after their return the would-be wife tired of 
the marriage state and went home. Suit was thereupon brought to have 
the marriage affirmed. The court, however, granted the prayer of the 
defendant that the plaintiff be “ precluded from ever setting up to be 
her husband.” 

The decision is doubtless sound, but the reasoning is not quite satis- 
factory. The parties, say the court, went away simply to avoid compli- 
ance with the law of their domicile ; this marriage therefore will not be 
held valid unless contracted under some recognized law. No such law here 
existed, and the marriage was void. While there is little authority on the 
point, it seems nevertheless clear that cases may exist of marriages which 
are valid though celebrated under no recognized law. If parties are 
travelling abroad and under the local law they cannot validly marry, 
they may contract in the forms used in their domicile, and the marriage 
will there be recognized. Kent v. Burgess, 11 Sim. 361. Under such cir- 
cumstances it has been said that, if these forms could not be complied 
with, there might be a good marriage by mere consent of the parties. 
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Lord Campbell, in Beamish v. Beamish, 9 H. L. Cas. 274. Theoretically, 
too, it is generally recognized that parties cast away on an unknown 
island could marry according to their own forms. Granted that all 
other conditions to a valid marriage are present, it is hard to discover 
in what way the presence of fraud upon the home law can be of any 
effect. It is punishable, but it cannot change the environment on 
which validity depends. See 11 Harvarp Law Review, 546. How- 
ever this may be, the court would have been more clearly correct had 
they based their decision on the admitted principle that a ship carries 
with it the law of its State. Crapo v. Kelly, 16 Wall. 610 U. S.; McDon- 
ald v. Mallory, 77 N. Y. 546. By this principle the parties were practi- 
cally married in California, and were subject to the State laws. 


MERGER OF CHARGES. — When there have been successive mortgages 
upon land and the first mortgagee buys up the first equity of redemption, it 
is of practical value to him to know whether that mortgage is extinguished. 
If it be extinguished, the second mortgagee has a first charge for which 
the land is liable ; if, however, the first may still be regarded as existing, 
the second mortgage remains a second. When the land is not of sufficient 
value to satisfy both incumbrances the importance of the question is ap- 
parent. Equity,in accordance with sound justice, laid down the rule that 
when a charge, of any nature, vests in the owner of the property subject 
to that charge though prima facie it is merged, yet it may be regarded as 
existing if the holder has expressed an intention to that effect, and, in 
the absence of evidence of an intention, the court will consider what is 
most advantageous for him. ordbes v. Moffatt, 18 Ves. Jr. 390. But 
equity will not aid fraud, so there came a modification, — that a mort- 
gagor who pays off the first charge cannot hold his extinguished debt as 
a shield against a second incumbrance. With this modification, Forbes 
v. Moffatt is still the law in the United States. James v. Moray, 2 Cow. 
246 ; Factors, &c. Jns. Co. v. Murphy, 111 U.S. 738. 

In England, however, the case of Zoulmin v. Steere, 3 Mer. 210, de- 
clared that this modification extended to a purchaser of the equity of 
redemption, and that if he later obtained the mortgagee’s interest in the 
land, he might not keep it alive to defeat the claim of a second incum- 
brance of which he had notice. The ground taken was that the purchaser 
with notice from a mortgagor should not be in a better position than the 
mortgagee. But it seems clear that he stands in a different relation to 
the mortgagor. He is not a debtor ; he is not attempting to set up an 
extinguished debt. He paid for the mortgagor’s rights in the land, and 
there is no reason why the second mortgagee should have his claim turned 
into a first mortgage by a transaction to which he is a stranger, in which 
no such result was intended by the parties. This is, indeed, the typical 


‘case where equity will interfere according to Forbes v. Moffatt, and the 


later decision is the more remarkable because the opinions in both cases 
were delivered by Sir William Grant, M. R. 

The new doctrine was often adversely criticised, then entirely meta- 
morphosed by Jessel, M. R., in Adams v. Angell, 5 Ch. D. 646, who ex- 
plained that its application was limited to cases where there was no 
evidence of intention in regard to merger. Even thus restricted, the 
doctrine was at variance with /orbes v. Moffatt, and continued to be 
dodged and ignored until Ziguidation Estates Purchase Co. v. Willoughby, 
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44 W. R. 612. In this case, according to the view taken by the Court of 
Appeal, there were three contemporaneous mortgages; one of the mort- 
‘gagees assigned all his interest to the mortgagor, and there was later 
a foreclosure. Although the fund mortgaged was insufficient to pay the 
mortgage debts, the mortgagor wished to share in the fund by virtue of 
the assignment to him, claiming that there had been no merger. The 
court, after noting Zyudmin v. Steere, restated the doctrine of Fordes v. 
Moffatt, that in the absence of evidence as to intention, equity would in- 
terfere to prevent merger when it would be to the interest of the parties, 
though in the case before them, they found evidence of a contrary inten- 
tion which defeated the claim of the mortgagor. Although the mort- 
gages were contemporaneous, it seems the case is practically that of a 
mortgagor trying to hold up a past debt as a shield to an existing one. 
The decision is the more notable, then, for so far from following Zoudmin 
v. Séeere in extending the modification to Forbes v. Moffatt, the court 
tend to restrict it. The case has recently come before the House of 
Lords, 46 W. R. 589. The decree which the lower court had affirmed 
was varied on other grounds, but the statements of the law as to merger 
seem to have been approved. It is probable, then, that Sir William 
Grant’s error has been wiped out by the slow processes of the law, and 
that Zoulmin v. Steere, first doubted, then curtailed, is now practically 
overruled. 


SaLes By Auction. — The fall of the hammer in a sale by auction 
marks the conclusion of the contract between vendor and vendee, but 
that contract is worthless without a memorandum sufficient to satisfy the 
Statute of Frauds. In the case of Johnson v. Boyes, Irish Law Times, 
vol. xxxii. p. 460, after the agent of the plaintiff had been declared the 
highest bidder at an auction, — it does not appear whether for land or 
goods, — the vendor interposed and instructed the auctioneer not to 
complete the formal record of the contract. The plaintiff, during the 
pendency of an action at law, made application for an interlocutory in- 
junction to restrain a second sale. Justice Stirling denied the applica- 
tion. It seems he was clearly right; the claim was at best a doubtful 
one, and so no ground for an injunction, and the plaintiff could show no 
enforceable contract on which io base his rights. Farmer v. Robinson, 
2 Camp. 339 (note); Warwick v. Slade, 3 Camp. 127. The infrequent 
dicta which suggest that the auctioneer’s authority to make the memoran- 
dum cannot be revoked after the hammer has fallen, are merely attempts 
to evade the statute. 

The question naturally arises whether the disappointed vendee has a 
cause of action against the auctioneer. Probably no court would spell 
out a contract, that the auctioneer promised that his authority would not 
be revoked. Nor does it seem possible that the vendee could sue the 
auctioneer in tort on the ground that he has not done his duty as the 
vendee’s agent. It is true it has been held that a memorandum of sale 
written by an auctioneer is a memorandum by an agent of the vendee 
and so sufficient to satisfy the Statute of Frauds, but the agency which 
the law sees imposes no duty to make a memorandum. It is clear, from 
the language of the cases, that it amounts merely to this, — that the ven- 
dee, by anod or a lift of his hand, permits the auctioneer to sign the mem- 
orandum for him. mmersonv. Heelis, 2 Taunt. 38: Bird v. Boulter, 4 B. 
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& Ad. 443 ; Gill v. Bicknell, 2 Cush. 355, 358. To shift the hardship of 
the statute from the parties to the contract to their go-between, the auc- 
tioneer, would be to disregard principle and serve no business interest. 


THE CONSIDERATION IN COMPROMISES, — It is an accepted rule of law 
that a forbearance to sue may be a good consideration to support a con- 
tract. It is equally accepted that if the claim forborne is unreasonable 
and dishonest, the contract is unenforceable on grounds of public policy. 
The case of a claim reasonably disputed recently arose in New York. 
Cox et al. v. Stokes et al., New York Law Journal, Oct. 15, 1898. In that 
case the respondents had promised the appellants to perform a railroad 
reorganization agreement, the consideration for that promise being that 
the appellants, the reorganization committee, should discontinue litiga- 
tion pending against the respondents. The court held that this forbearance 
to press a disputed claim was good consideration. 

This decision represents the law in almost all jurisdictions. Cook v. 
Wright, t B. &S. 559 ; White v. Hoyt, 73 N. Y.505. Whether the claim 
is reasonable, or unreasonable but Jona fide, would seem to make no dif- 
ference in principle ; for the claim is in each case actually invalid, and the 
better authority holds that a forbearance to sue in each case is a good con- 
sideration. Callisher v. Bischoffsheim, L.R. 5 Q. B. 449 ; Prout v. Pittsfield 
Fire District, 154 Mass. 450. ‘To determine upon principle whether in 
either case the consideration is valid, involves a questioning of the ac- 
cepted theories of consideration. The most scientific hypothesis ignores 
the benefit to the promisor and fastens upon the detriment to the promisee. 
But it limits detriment to legal detriment, — doing or refraining in any 
case whatever when the promisee had a legal right to adopt a contrary 
course. To apply this test in the case of compromise — can a court say 
that it is a legal detriment to forbear from pursuing a claim which in fact 
is invalid? A Mississippi court has been logical enough to decide that 
in such case there is no consideration, and indeed no other conclusion 
seems possible, if the theory of legal detriment be held. Gunning v. Royal, 
59 Miss. 45. 

That theory, however, is found to fail elsewhere in the law of contract. 
Where a debtor compounds with his creditors, where a promisee gives 
a consideration which he is already obliged by contract to perform, and 
where one innocently performs a tort at request, good considerations 
are found which could never be by the theory of legal detriment. The 
just result reached in all of these cases seems to point to a broader test 
of prima facie consideration than that of legal detriment — the test of 
actual detriment. There are many grounds of public policy which.make 
prima facie obligations unenforceable. Such a rule of policy of broad ap- 
plication is the legal detriment rule itself, and the error which leads to its 
adoption as a basis of consideration instead of a secondary rule in regard 
to the enforcement of contracts is thus explained. In the present case 
the evident policy of the modern law to favor business compromises as an 
escape from litigation prevails, and the prima facie obligation supported 
by an actual detriment is undisturbed. But the fact remains that in such 
a case there is no legal detriment, and it can be explained upon no nar- 
rower conception of prima facie consideration than actual detriment — 
any act, forbearance, or promise given by the promisor at the request of 
the promisee. 
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Constructive GranD Larceny. — Where property stolen consists of 
separate articles or has different owners, and where the act of asportation 
is separable, the question will often arise, when must the prosecution 
proceed for several larcenies, and when may it indict for a single lar- 
ceny. The issue becomes of practical importance when the several thefts 
are merely petty larcenies but the total theft would constitute grand lar- 
ceny. Such was the fact in two recent cases which illustrate both branches 
of the general problem. In one, several sheep of different owners were 
stolen at the same time. This theft was held by the Wyoming court to 
constitute a single offence of grand larceny. Ackerman v. State, 54 Pac. 
Rep. 288 (Wyo.). In the other case, the prosecutor, a mining company, 
had missed from its reduction works, at various times, small quantities of 
cyanide product. The defendant was later found with thirty pounds in 
his possession. The jury convicted him, upon an indictment, for grand 
larceny. Upon exceptions, the Nevada court sustained the verdict, 
taking the ground that where there is a continuing transaction several 
distinct asportations do not constitute different offences, and the de- 
fendant may be convicted upon the final asportation. State v. Man- 
dich, 54 Pac. Rep. 516 (Nev.). 

The fact that property stolen is of several articles or in separate owners 
is immaterial, and the decision to that effect by the Wyoming court is un- 
exceptionable. Courts have held otherwise, but, it seems, from mistaken 
views. UW. S.v. Beerman, 5 Cranch C. C. 412. It is the entire offence 
against the State which the criminal law considers, without regard to the 
circumstance that various civil actions may arise from the same transac- 
tion. Wilsonv. State, 45 Tex. 76. This is none the less true, although in 
theory a separate indictment might be found for each item. eg. v. Bret- 
tel, C. & M. 609. But as a matter of policy, it is generally agreed that 
the prosecution should bring the whole affair before the court once for 
all, and that the one time shall be jeopardy of the whole. Séaée v. 
Ingles, 2 Hayward, 4. It follows that any severalty in the property 
should be disregarded, and that the single test of the entirety of the 
offence should be the entirety of the act of asportation. 

Thus a single act of asportation seems to be recognized as the one 
requisite of a proper indictment for a single larceny, but the Nevada 
case cannot be supported without taking the further step of saying that 
several distinct takings may become a single act by construction. The 
courts indeed have never been over-precise in determining what will be 
considered:a single transaction. So the leading English case holds that 
where the thief returned to steal in two minutes after the first theft, it 
was one “continuing transaction,” but where he returned in half an hour 
the offences were separate. Reg. v. Birdseye, 4 C. & P. 386. This conces- 
sion has been carried to extremes in America. Séate v. Martin, 82 N.C. 
672. If the present Nevada case represent the law, whenever a thief 
accumulates the spoils of his petty larcenies, it will be possible to con- 
solidate the offences under a single charge of grand larceny. Scarver 
v. State, 53 Miss. 407. But is not this theory of a continuing trans- 
action indefensible whenever there is in fact more than a single asporta- 
tion? If before the last taking there was a time when a complete larceny 
had been committed, it seems impossible to add this to another larceny 
and find entirety in the whole criminal transaction. If in the present 
Nevada case the defendant had accumulated the cyanide with no intent 
to take possession, and then had taken it away at one time, such a spe- 
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cial case might be larceny ; but in the absence of evidence it should 
not be presumed that such was the case. At all events, the courts 
should resist the pressure put upon them by the prosecution to recog- 
nize in any form this fiction of constructive grand larceny. 


THE Case OF THE Kansas City Live Stock ExcHance. — The decision 
of the Trans-Missouri Freight Case, that the Anti-Trust Act of 1890 for- 
bade all combinations in restraint of trade, however reasonable, is chiefly 
limited by the fact that the act can apply only to combinations over which 
Congress has jurisdiction, and cannot affect the workings of traffic within a 
State as opposed to interstate commerce. This limitation was considered 
by the Federal Supreme Court in Hopkins v. United States, Advance Sheets, 
No. 210, October Term, 1898. The combination complained of was the 
Kansas City Live Stock Exchange, an association of commission mer- 
chants interested in the Kansas-City stockyards. Their business con- 
sisted in selling on commission the live stock which was sent to the 
stockyards from many markets and many States. Rules were drawn up 
for the association ; one of them prescribed the rates to be charged, an- 
other forbade the members to have any dealings with persons who did 
not conform to the rules. The Circuit Court thought that this associa- 
tion came within the act, and granted an injunction against it; the Su- 
preme Court, however, takes the opposite view, and the injunction is 
dissolved. 

In holding that the association was not engaged in interstate commerce 
the court is consistent with former decisions. mert v. Missouri, 156 
U. S. 296. It is an adequate reason that if the shipper himself for 
whom the commission merchant acted had come within the State and 
there sold his cattle, his act in itself could not have been one of inter- 
state commerce. There is no necessity of invoking the other explana- 
tion suggested by the court, that even if the sale itself were an act of 
interstate commerce, the act of the agent in negotiating it might not be 
included in the category. The further reasoning of the court, however, has 
wider scope than seems entirely sound. In support of the decision cases 
are cited in which State statutes were held not to interfere with the com- 
merce Clause ; it is assumed that in all of them the point decided was 
merely that the business affected was not interstate commerce. If this 
assumption is correct, it necessarily follows that the same kinds of busi- 
ness are beyond the control of the Anti-Trust Act, or of any federal stat- 
ute. Yet some of these cases belong to the class where State statutes are 
supported in spite of the fact that they regulate commerce between States, 
where the regulation is not of a kind demanding uniformity and the 
States are allowed to exercise concurrent control until Congress shall act. 
Sherlock v. Alling, 93 U.S. 103. States may pass rules for pilots, and 
regulate charges for wharfage ; they may fix a standard of fitness for 
engineers of locomotives crossing their territory, and require licenses to 
be taken out ; but in these matters the United States confessedly might 
also act and supersede the State statutes. Cooley v. Board of Wardens 
of Philadelphia, 12 Howard, 299; Packet Co. v. Catlettsburg, 105 U.S. 
559; Washville, etc., Ry. Co. v. Alabama, 128 U.S. 96. And if wharfin- 
gers or pilots should combine as to rates, or engineers as to terms of ser- 
vice, these combinations would concern interstate commerce even though 
they might be subject to State legislation ; they would then come under 
the Anti-Trust Act, and, however reasonable, they would be doomed. 
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ConstrucTIvVE Notice. — The purchaser of the ves of a trust with 
notice takes subject to the trust. And notice may be actual or con- 
structive. In the case of First National Bank v. Broadway Bank, New 
York Law Journal, Oct. 12, 1898, a pledgee of stock certificates knew 
that his pledgor was a trustee but did not know, though he could easily 
have ascertained, that the pledge was a violation of the trust. After de- 
fault by the pledgor, he put the certificates up at public sale and bought 
them in himself. The New York Court of Appeals decided that, though 
he had no direct information, yet he had constructive notice of the trust ; 
for the facts were such as, in reason, would have put him upon inquiry 
which would have resulted in discovering the violation by the trustee. 
The decision seems correct. The same rule would probably be adopted 
in most of the American courts, and is the law in England since the Con- 
veyancing Act of 1882. It is not likely to depart a great way from sub- 
stantial justice and is, perhaps, no longer to be quarrelled with. 

Yet it is too handy and sweeping a statement, — according to it a mere 
blunderer who failed to investigate where a reasonable man would have 
investigated, has constructive notice of what he would have found. But 
the whole doctrine of notice seems to rest on the idea of fraud, that 
a purchase with notice is not dona fide. The blunderer has done no 
fraud, — where is the equity against him? The general doctrine should 
be applied as consistently here as it is in regard to transfers of nego- 
tiable paper. If it be carried out logically, the cases of constructive 
notice may, as suggested by Vice-Chancellor Wigram in Jones v. Smith, 
1 Hare, 43, 55, be divided into three classes: cases where the purchaser’s 
agent had notice, cases where there was wilful deafness to notice, cases 
where the purchaser had notice of some incumbrance on the ownership 
of his vendor but failed to make proper inquiry into the nature of the 
incumbrance. In the last class there seems a disregard of the rights of 
possible cestuzs so reckless that it is inconsistent with a dona fide pur- 
chase. It is clear that the facts of the principal case showed constructive 
notice according to this class, as in Shaw v. Spencer, 100 Mass. 382; 
Duncan v. Jaudou, 15 Wall. 165. In the course of a long series of de- 
cisions the New York courts, which at first strictly adhered to the test 
that there must be taint of fraud, have gradually lost sight of that funda- 
mental proposition. The resultant error is, perhaps, one of definition 
rather than substance; yet the principle is blurred and the juryman’s 
standard of the “ reasonable man ” introduced into equity. 


RECENT CASES. 


AGENCY— UNAUTHORIZED CONTRACT — RATIFICATION. — Plaintiffs’ broker, with- 
out disclosing his principals, sold certain stock for them to defendants, at a price 
unauthorized by plaintiffs. A month later he tendered the certificates of stock, but 
defendants refused to take them. /é/d, that plaintiffs cannot hold defendants on the 
agreement, because, the contract being unauthorized, defendants could not have held 
plaintiffs. Clews v. Famieson, 89 Fed. Rep. (Cir. Ct., Il.). 

The court seems to ignore the doctrine of ratification, and on the statement of facts 
it is impossible to say when plaintiffs decided to enforce the contract. The tender of 
the stock certificates by the broker so long after the sale would indicate that probably 
plaintiffs had then elected to ratify, and gave the broker the certificates to convey them 
to defendants. If they did so elect before defendants withdrew their assent to the con- 
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tract, both parties, according to the great weight of authority, would thenceforth be bound 
to each other. Story, Agency, 9th ed., § 244, 445. If, however, plaintiffs had not 
elected to affirm at the time defendants first refused to proceed, the case presents the 
interesting problem discussed in 9 HARV. Law REV. 60. On principle it should then 

too late for ratification to take effect. See contra, Bolton Pariners v. Lambert, 41 
Ch. D. 295. The fact that the principal case is one of undisclosed principal should 
make no difference in the decision. 


CARRIERS — LOCATION OF STATION — JURISDICTION. — Hé/d, that in the absence _ 
of any — authority a court of general jurisdiction may compel the location of 
a union depot, if public convenience so demand. Concord & Maine R. R.v. Boston 
& Maine R. R., 41 Atl. Rep. 263 (N. H.). 

It is admitted that the public has a general legal right to demand reasonable ac- 
commodation from the carrier. The conflict, one side of which is represented in the 
principal case, arises over the question as to whether the public has a specific legal 
right, enforceable by the courts, to have the carrier act in a particular way. It can 
hardly be said that the decisions which subject the carrier to such liability are sounder, 
on legal theory, than those which exempt him from it, but the former cases seem best 
to comport with public policy. Accordingly, on the matter of the establishment of 
stations, which is but a special ja of the broader question, it is‘to be hoped that 
the principal case will be followed. Pedple v. Chicago, etc. R. R. Co., 130 Ill. 175; State 
v. Republican Valley R. R. Co., 17 Neb. 647, accord. The opposite view is taken in 
Atchison, etc. R. R. v. Denver, etc. R. R. 10 U. S. 667; People v. New York, etc. R. R. 
Co., 104 N. Y. 58. ° 


CARRIERS — RIGHT TO DISCRIMINATE AGAINST HACKMEN.— A railroad company 
granted the exclusive privilege of plying the business of hackman upon its premises to 
one person, and forbade all others the use of its grounds for similar purposes. ed, 
that the regulation was a reasonable one, and an injunction would be granted against 
any one violating it. MV. Y. VM. H. & H.R. R. Co. v. Scovill, 41 Atl. Rep. 246 (Conn.). 

In Old Colony R. R. Co. v. Tripp, 147 Mass. 35, a similar decision was reached, but 
that case has found support in no other jurisdiction. J/cConnell v. Pedigo, - Ky. 465. 
No authorities are cited by the court in the principal case as sustaining the position 
taken. That reason, as well as authority, is opposed to the decision is shown in J/on- 
tana Ry. Co. v. Langloris, 9 Mont. 419. Regulations which discriminate between dif- 
ferent hackmen should not be upheld, because they foster monopolies, inconvenience 
passengers, and permit the carrier to profit unjustly at the expense of the public. 


ConFLICT OF LAWS— MARRIAGE ON THE HIGH SEAS. — Hé/d, that when parties, 
simply to avoid the law of their domicile, go by boat outside the three-mile limit and 
there go through the forms of a marriage, the marriage is void. Mormanv. Norman, 54 
Pac. Rep. 143 (Cal., Sup. Ct.). See NorTes. 


CONTRACTS — STATUTE OF FRAUDS — PERFORMANCE WITHIN A YEAR. — Defend- 
ant received a horse from the plaintiff and agreed orally to keep it a year in return for 
its use. Atthe end of the year defendant claimed a lien for keeping the horse. In an 
~~ - ‘ei held, that plaintiff can recover. Martin v. Batchelder, 41 Atl. Rep. 

(N. H.). 

. The defendant contended that, as the contract was not to be performed within a 
year, it came within the section of the Statute of Frauds providing that such contracts 
should be in writing. However the court held that, as it would have been fully per- 
formed within a year had the horse died within that time, the statute does not apply. 
This is in accord with the rule of interpretation that where by any possibility the con- 
tract may be performed within a year, although such a performance is not within the 
contemplation of the parties, the statute does not apply. This construction was adopted 
in two early English cases. Peter v. Compton, Skin. 353; Anon., 1 Salk. 280. Later a 
contrary result was reached in Reynolds v. Cowper, Vin. Abr., Tit., Contract and Agree- 
ment, 524; but the law was finally settled in accord with the early cases. The same 
construction has been adopted in this country. Peters v. Inhabitants of Westborough, 19 
Pick. 364. The great majority of contracts, although not intended to be performed 
within a year, may by some contingency be completed within that time. The rule 
in the principal case practically annuls the statute in all such cases, but it is generally 
law. 


CRIMINAL LAW — ATTEMPT TO RAPE — PRESUMPTION OF INCAPACITY. — 
that a boy under fourteen years of age may be convicted of an attempt to commit rape. 
Davidson v. Commonwealth, 47 S. W. Rep. 213 (Ky.). 

The case is contrary to the weight of authority. ‘The English cases and the majority 
of those in America hold that the law conclusively presumes that a boy under fourteen 
years of age is incapable of committing rape, and therefore can be convicted neither 
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of an attempt nor of an assault with intent to commit rape. eg. v. Phillips, 8 C. & P. 
736; State v. Sam, Winston, 300. In some American jurisdictions it is held that the 
presumption of incapacity is rebuttable by evidence of the boy’s actual ability. Wél- 
tiams v. State, 14 Ohio, 222. And in Massachusetts it has been decided that though 
the boy cannot be convicted of rape, he can be convicted of an assault with intent to 
commit rape. Commonwealth v. Green, 2 Pick. 380. This is on the ground that the law 
does not mean that the boy is actually incapable of committing rape, but that he is too 
young to be punished for such a serious offence. This is sound reasoning, and the pre- 
sent case, therefore, seems to be correct on principle. 


CRIMINAL LAW— CONSTRUCTIVE GRAND LARCENY. — The prosecutor, a mining 
company, had missed from its reduction works, at various times for several months, 
small quantities of the product. The defendant was later found with a large quantity 
in his possession. e/d,that an indictment for a single grand larceny is proper. State 
v. Mandich, 54 Pac. Rep. 516 (Nev.). 

Several sheep of several owners were stolen at one time. é/d, a single offence of 
grand larceny. Ackerman v. State, 54 Pac. Rep. 288 (Wyo.). See NoTEs. 


CRIMINAL LAw — PLEADING. — A statute prohibited the sale of liquor “except as . 
hereinafter provided.” Ina later clause it was provided that the act did not apply to 
sales by manufacturers or wholesale dealers in quantities of over five gallons, if made in 
good faith. Ae/d,that an indictment framed on this statute need not negative the ex- 
ception, since it is contained in a clause separate from the enacting clause. Common- 
wealth v. Risner, 47 S. W. Rep. 213 (Ky.). 

By the test here laid down it depends entirely upon the location of the excepted matter 
in the statute whether it must be negatived inthe indictment. If the exception is stated 
in the enacting clause, it must be negatived; but if it is in a separate clause, whether 
referred to in the enacting clause or not, it need not be negatived. Some authorities 
make an exception where the separate clause is referred to in the enacting clause. King 
v. Pratten,6 T. R. 559; Vavasourv. Ormrod, 6 B. & C. 430. The true inquiry, however, 
seems to be whether the separate clause is to be treated as part of the definition of the 
offence or was only intended to work an exemption from an already fully stated offence. 
t Bish., Crim. Proc., 4th ed., §631. To this end it seems that a study of the intrinsic 
nature of the excepted matter with reference to the whole statute would be necessary to 
a correct solution of the difficulty. The result in the principal case, therefore, appears 
to have been reached by a technical rather than a logical test, and, in view of the sub- 
ject-matter, its correctness seems doubtful. Arn v. State, 1 Ohio St. 15; State v. 
O’ Donnell, 10 R. 1. 472. 


CRIMINAL LAW— SELF-DEFENCE — BURDEN OF PRooF.—On a criminal prosecu- 
tion for homicide, 4e/d, that the defendant must establish a justification of self-defence 
by a preponderance of the evidence. State v. Ballou, 40 Atl. Rep. 861 (R. I.). 

‘The decision seems unsound on principle, although it has the support of some au- 
thority. State v. Welsh, 29 S. C. 4; People v. Milgate, 5 Cal. 127. In a criminal prose- 
cution the State must prove the defendant guilty beyond a reasonable doubt, and yet, 
under the rule here adopted, he may be convicted although there remains a doubt which 
he has produced by evidence which raises a question as to his justification, but does 
not amount to proof of it. The error has arisen from a failure to distinguish between 
the effect of an affirmative plea in a civil action, and a justification in a criminal prose- 
cution. A defendant in a civil action admits by an affirmative plea that he has injured 
the plaintiff. But a defendant in a criminal prosecution does not admit the commission 
of a crime by acknowledging he did the act for which he is held, and the prosecution 
does not establish his guilt beyond a reasonable doubt, until it disproves to that extent 
any excuse he may have raised, the existence of which would make him criminally irre- 
sponsible. People v. Riordan, 117 N. Y. 71. 


CRIMINAL LAW — STENOGRAPHER IN GRAND JURY Room. — The defendant in a 
criminal case pleaded in abatement that a stenographer had been present in the grand 
jury room while the evidence was given upon which the indictment was found. On 
demurrer, 4e/d, that the plea is bad. State v. Brewster, 40 Atl. Rep. 1037 (Vt.). 

Although the decisions upon the point are to some extent conflicting, this case is 
supported by the great weight of modern authority, and is correct historically and upon 
principle. CE. Earl of Shaftesbury’s Case, 8 How., St. Tr. 759, 771-5. See 11 Harv. 
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Equiry— DEap Bopres.— Respondent owned a burial lot, and removed the re- 
mains of her step-son lawfully buried therein. Complainant, the heir of deceased, 
brings this bill to compel respondent to return the body to its former grave. On de- 
murrer, eld, that the bill states a good case. Gardner v. Swan Point Cemetery, 40 
Atl. Rep. 871 (R. I.). 
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The case is in line with the generally accepted law on this point. Before interment, 
when there is discord among relatives of a deceased person as to the place of burial, the 
wishes of the deceased prevail if known, then those of the husband or wife, and finally 
of the heirs in order of consanguinity. Larson v. Chase, 47 Minn. 307. After inter- 
ment the law will not encourage disturbance of the remains, and any of the heirs can 
prevent their removal. Pierce v. Swan Point Cemetery, 10 R. I. 227. Yet if interment 
has taken place without the consent of the person who has the right of determining the 
place of burial, such person can remove the body. Weld v. Walker, 130 Mass. 422. 
The heirs seem to be regarded as custodians of the remains of their ancestor. It is 
even held that the right to bring an action against any one who injures a grave-stone, 
passes, on the death of the person raising the stone, to the heir of the person over 
whose remains it stands, though he has no title to the land or to the stone itself. 2 Black., 
Comm., 428; Mitchell v. Thorne, 134 N. Y. 536. 


EVIDENCE — COMPARISON OF HANDWRITING. — In an action on a note against the 
maker, other notes written by him were offered in evidence, solely for the purpose of 
comparing the handwriting in them with that in the note in controversy. Held, that the 
notes are inadmissible. Wiedman v. Symes, 74 N. W. Rep. 1008 (Mich.). 

In England the introduction of specimens of handwriting for the purpose of compari- 
son was always allowed in the ecclesiastical courts, even though such specimens were not 
otherwise admissible in the suit. Beauntont v. Perkins, t Phillim. 78. This was prohibited 
in common-law courts after the development of trial by jury, except in the case of 
ancient documents. TZaylor v. Cook, 8 Price, 650; Doe v. Suckermose, A. & E. 703. 
However, it is now permitted by statute in England and in several jurisdictions in this 
country. In the absence of such a statute, the authorities are divided. Vinton v. Peck, 
14 Mich. 287; Moody v. Rowell, 17 Pick. 490. The principal case expresses the better 
view. The selection of such a standard of comparison is objectionable, since it may 
involve collateral issues, and may be unfair. 


EVIDENCE — JOINT CRIME— ACQUITTAL OF ONE PRINCIPAL. — Heid, that the ac- 
uittal of one of the principals in the crime of adultery does not bar the conviction of 
the other. Solomon v. State, 45 S. W. Rep. 706 (Tex., tr. App.). 

The case is contra to the weight of authority, but is correct on principle. State v. 
Mainor, 6 Ired. 340. The rule that the acquittal of one principal in the crime of adultery 
prevents the conviction of the other had its origin at the time when juries decided cases 
on their own knowledge. Atsuch times both would naturally have to be convicted or 
— together. At the present day, however, although it is impossible as a matter 
of fact that one should be guilty without the other, yet it is possible that the guilt of one 
should be established by evidence which, owing to the rules of evidence, would be inad- 
missible to prove the guilt of the other. It seems absurd that the principal whose guilt 
is clearly shown should escape simply because, owing to technical rules, the other can- 
not be convicted. It is better therefore to cut loose from this antiquated rule, which 
to-day has no satisfactory reason for existence. <A/onzo v. State, 15 Tex. App. 378 ; 
State v. Caldwell, 8 Baxt. 576. . 

INSURANCE — BENEFIT ASSOCIATIONS — UNILATERAL CONTRACTS.—A Masonic 
benefit association brought suit to compel defendant, a member of the association, to 
pay an assessment. The association, on the death of one of its members, assessed the 
other members a fixed amount, which was turned over to the widow and children of the 
deceased member. Failure to pay such an assessment forfeited membership and all 
past payments and future insurance. e/d, that the payment of these assessments can- 
not be enforced. Lehman v. Clark, 51 N. E. Rep. 222 (IIl.). 

Certificates of membership in these associations are generally treated by the courts 
as policies of insurance, though they differ from other policies in having no fixed pre- 
miums, and no fixed amount to be paid to the beneficiary. Commonwealth v. Wetherbee, 
105 Mass. 161. Membership imposes no liability to pay assessments, the association 
relying on the self-interest of its members, since failure to pay assessments forfeits 
membership. The court reasons that each payment completes a unilateral contract of 
insurance, which lasts until the next assessment becomes due. It has been held, how- 
ever, that membership does impose such a liability. //erbee v. Barney, 119 Mo. 632. 
‘The rule in the principal case seems more in accordance with the probable intention of 
the parties; otherwise a member is under a perpetual liability to pay all future assess- 
ments, since the by-laws provide né means of withdrawing from membership except 
through forfeiture for nonpayment of assessments, and this operates only at the option 
of the association. 

MUNICIPAL CORPORATIONS — OFFICERS DE Facto. — In 1896 the town of Dover 
reorganized as a city, under a new general statute, and elected officers. In June, 1898, 
in guo warranto proceedings against these officers, the statute was declared unconstitu- 
tional. While proceedings in error on this decision were pending, the attorney-general 
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applied for mandamus to the former town officers, ordering them to resume their func- 
tions. Held, that the application be denied. State v. Mayor, etc., of Town of Dover, 41 
Atl. Rep. 98 (N. J., Sup. Ct.). 

The case shows the tendency of most courts to extend the doctrine of ‘de facto 
corporations. It was recently decided in New Jersey that, though the statute under 
which a public corporation is organized be unconstitutional, its existence de facto cannot 
be questioned by a private individual. Coast Co. v. Spring Lake, 36 Atl. Rep. 21; see 
also 10 Harv. Law Rev. 452. The principal case goes further and holds that it can- 
not be questioned even by the State except on guo warranto proceedings directly against 
the supposed corporation or its officers. Mandamus to the de jure town officers could 
not issue until the de facto city officers had been actually ousted. See 2 Dillon, Munic. 
Corp., 4th ed., §§ 844, 894; 895. 


PERSONS — PARENTS’ RIGHT TO RECOVER FOR INJURY TO MINOR CHILD.—A 
minor child, while serving a penal sentence which would have expired in a short time, 
and before its majority, was injured by the negligent act of defendant. e/d, that the 
ey ice for the loss of the child’s services. Ames v. Atlanta Ry. Co., 31 S. 

. Rep. 42 (Ga.). 

The case is interesting because there is very little authority upon the question. 
It is generally held in this country that a parent may recover for the loss of the 
services of a minor child, although at the time of the injury the child, with the consent 
of its parents, was engaged in the service of another. Bloggs v. //sey, 127 Mass. 1gl. 
There seems to be a sufficient analogy between this class of cases and the principal case 
to lead to the same result. If, however, the child were imprisoned for a period which 
would not expire during its infancy, the parent could show no right to the services of 
the child, and a recovery should not be allowed. The case would then be similar to one 
in which the parent would be prevented from recovering for an injury to the child b 
reason of the fact that the child had been emancipated before the injury was suffered. 
Tiffany, Persons, 269. 


PROPERTY — CHATTEL MORTGAGES — CONSIDERATION ILLEGAL IN PART. — Ze/d, 
that a chattel mortgage given to secure two debts, one of which is illegal for usury, 
is not wholly void, but will stand as security for the valid debt. <Askinson v. Burt, 45 
S. W. Rep. 987 (Ark.). 

It is well settled that securities for the performance of obligations which are wholly 
illegal are not binding at law, even when given subsequently te the illegal transaction. 
Fisher v. Bridges, 3 E. & B. 642; Paxton v. Popham, 9 East, 407. The doctrine of the 
principal case, though difficult to support on the authorities cited, has been adopted by 
some courts. Carradine v. Wilson, 61 Miss. 573. The weight of authority, however, 
seems to hold that even the partial illegality of a debt vitiates for all purposes a mort- 
gage given for its security. Brigham v. Potter, 14 Gray, 522; Williams v. Fitzhugh, 37 
N. Y. 444. This view seems preferable, for the security has a distinctly illegal purpose 
if any part of the debt for which the security is given is tainted with illegality, and to 
hold an instrument binding as to its lawful purposes, but void as to its unlawful pur- 
poses, is at variance with the expressed intention of the parties. 


PROPERTY — CONVEYANCES IN FRAUD OF CREDITORS — Powers. — S., being in 
rosperous circumstances, with no intent to defraud either existing or subsequent cred- 
itors, made a voluntary conveyance of real estate in fee. On the next day, the grantee 
reconveyed to S., in trust for S. for life, with powers of aliening, leasing, mortgaging, 
or devising ; and, if not thus disposed of, remainder in trust for the two daughters of 
S. and their heirs. é/d, that, although the deeds were duly recorded, they may be set 
aside by subsequent creditors. Scott v. Keane, 40 Atl. Rep. 1070 (Md.). 

A conveyance, valid as against existing creditors, can be avoided by subsequent 
creditors only when made with intent to defraud them. ane v. Roberts, 40 Md. 590. 
Here, the transaction was admitted to be in good faith; but nevertheless the ample 
powers reserved were held conclusive evidence of actual fraud. This is, perhaps, 
going beyond the existing authorities ; but the decision, although possibly judicial legis 
lation, is not unlikely to meet with approval. But another, and, it seems, an unten 
able position was also taken. If the deed had been upheld, only the life estate would 
have been liable for the debts of S., who was yet practically owner of the property 
and therefore the case was declared to fall within the rule which forbids a man, while 
retaining the benefits of ownership, to place his property beyond the reach of his 
creditors. Jn re Pearson, 3 Ch. D. 807; Brown v. McGill, 39 Atl. Rep. 613 (Md.) 
This reasoning confuses conveyances in fraud of creditors and provisions in restraint 
of alienation. Gray, Restraints on Alienation, 2d ed. § 91. In the one case the 
whole deed is void, but only as regards creditors; in the other, the unlawful provisions 
are invalid as against all the world, but the remainder of the deed is unimpeachable. 
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The authorities do not fully discuss how far the rights of a creditor to avoid a prior 
fraudulent deed are affected by notice, at the time of contracting his claim, of the 
earlier conveyance. It seems, however, that actual notice will prevent him from 
attacking even a deed fraudulent in fact. Monroe v. Smith, 79 Pa. St. 459. The prin- 
cipal case reaches a different result when the notice is merely constructive, although 
the fraud is also only an inference of law. 


PROPERTY — COVENANT IN LEASE— Dumpor’s CAsE.— The plaintiff leased land 
for a term of years, the lessee covenanting not to assign without the written consent of 
the lessor. One assignment was made with the plaintiff’s authority. The assignee in 
turn assigned the term, but without consulting the plaintiff. e/d, that the last assign- 
ment was valid; for after the first authorized assignment the covenant was destroyed. 
Reid v. Weissner & Sons Brewing Co., 40 Atl. Rep.877 (Md.). See Nores. 


PROPERTY — NUISANCE— NOMINAL DamaGEs.—In an action for maintenance 
of a nuisance, e/d, that a verdict for nominal damages, in the absence of proof of 
special damage, is proper. Farley v. Gate City Gas Co. 31 S. E. 193 (Ga.). 

The case follows the rule, generally accepted in this country, that an action on the 
case may be maintained to prevent the acquirement of a prescriptive right, although 
no actual damage has resulted from the alleged nuisance. Bolivar Mfg. Co. v. Nepon- 
set Mfg. Co., 16 Pick. 247. In England it is held that an action is maintainable only 
when actual damage has been suffered, uhtil which time, in consequence, a prescriptive 
right does not begin to run. Sturges v. Bridgman, 11 Ch. D. 852. The American 
doctrine is more satisfactory, as under the English law an adjoining landowner may, 
after a lapse of twenty years, require the destruction of permanent works which he 
must have known at the time of their erection would annoy him in the future use of 
his property. 

QuasI-CONTRACTS — WILFUL BREACH OF CONTRACT. — The plaintiff contracted 
to put plumbing in the defendant’s house. Having partly completed the work, he 
refused without good excuse to proceed. é/d, that the plaintiff cannot recover on a 
quantum meruit for work done. Cochran v. Balfe, 54 Pac. Rep. 399 (Colo., C. A.). 

The principal case follows the weight of authority. Zurner v. Robinson, 5 B. & Ad. 
789; Stark v. Parker, 19 Mass. 267; Larkin v. Buck, 11 Oh, St. 561. Many States, how- 
ever, allow the plaintiff this action. Britton v. Turner, 6N.H. 481; Duncan v. Baker, 
2t Kan. 107. The latter line of decisions establishes the better principle if its applica- 
tion is restricted to cases where the plaintiff is in default for the breach of a condition 
implied in law. The courts have failed to distinguish between such cases and cases 


where the condition is express. In the latter the plaintiff has wilfully deprived himself 
of his action on the contract, and there is no ground for allowing him to invoke the 
aid of the —— principles of quasi-contract. But if the condition is one implied 


in law, the defendant can only escape performance of his contractual obligation on 
equitable grounds, and therefore should not be allowed to retain the benefit of the 
plaintiffs labor without making fair recompense. See 8 Harv. LAw REV. 364. 


SURETYSHIP — RIGHTS OF CO-SURETY— SUBROGATION. — Held, that where one of 
two sureties on a note is —_ to pay the note, he is entitled to put in his claim 
against the insolvent estate of his deceased co-surety for the full amount of the note, 
and to receive dividends until reimbursed to the extent of one-half the debt. Pace v. 
Pace, 30 S. E. Rep. 361 (Va.). 

The decision is eminently sound. What few adjudications are to be found upon the 
precise question involved are to the same effect, with the exception of /nstitution v. 
Hathaway, 134 Mass. 69. A practical and it seems a conclusive objection to a contrary 
view is that it would make the amount of the burden which the insolvent surety must 
bear depend upon whether the holder of the original obligation or the co-surety pro- 
ceed against the surety’s estate. That such a result is not necessary upon principle is 
clearly shown by Professor Ames in 5 Harv. LAW REv. 406. It is generally held that 
one partner cannot prove in bankruptcy against another for the full amount of a partner- 
ship obligation which he was compelled to discharge. Lx parte Smith, Buck, 492. But, 
upon principle, the doctrine of subrogation should be applied as in the cases between 
co-sureties. The decisions that a joint obligor on a bond may prove against a co-obligor 
in bankruptcy as a specialty debtor, illustrate still more strikingly the inconsistency of 
the courts. Litterdale v. Robinson, 12 Wheat. 594. See also Robertson v. Trigg, 32 
Gratt. 76. Why the obligor is subrogated to the creditor’s rights as regards the nature 
of the debt but not as regards the amount is not made apparent. 


SURETYSHIP — STATUTE OF LIMITATIONS. —In consideration of a promise by the 
plaintiff bank to honor an overdraft by a third party, defendant guaranteed repayment, 
together with interest, to be compounded every six months. e/d, that though action 
for the principal sum is barred by the Statute of Limitations, plaintiff can recover for 
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by a aes that has accrued within six years. Parr’s Banking Co. v. Yates, [1898] 
2 Q. B. 460. 

The decision has an odd look, as the result is that in such a case a guarantor’s 
liability may continue forever, without further action on his part. The argument for 
the decision is that defendant’s undertaking really consists of two distinct parts, a 
guarantee of the principal advanced, and a guarantee of the payment of compound 
interest. On the latter promise a right of action would accrue for each instalment of 
interest as it became due. Hamilton v. Van Rensselaer, 43 Barb. 117. It is hard to 
see why the guarantor’s undertaking is any more separable into two parts than that of 
the party guaranteed. Yet if the latter’s promise had been to repay the advance 
with simple interest at a stated rate, it appears he could not be held liable for interest 
after the principal had been barred by the statute. Hollis v. Palmer, 2 Bing. N. C. 71 
It is at least fairly arguable, however, that where the interest is compound and eac 
instalment as it accrues becomes a new principal, the rule should be different from 
that applied where the interest is simple. 


Torts— MALIcious INTERFERENCE WITH CONTRACTS — PLEADING. — The decla- 
ration alleged that the defendants induced one M. to break acontract with the plain- 
tiff, by false and malicious statements made for the purpose of depriving the plaintiff 
of the benefits of his contract. On demurrer, 4e/d, that the declaration is insufficient 
for not setting out the false statements. May v.-Wood, 51 N. E. R. 191 (Mass.). Three 
justices dissenting. 

In an action for slander, the substance of the false statements must be set out in the 
declaration. Newell, Slander and Libel, 595 e¢ seg. In the principal case the majority 
held that even in an action for maliciously oe a person to break his contract, 
when false statements are alleged, they must be set forth in substance and proved. On | 
the contrary, it is argued in the dissenting opinion that the gist of the action is the 
malicious injury without justifiable cause, by inducing a person to break a contract, and 
therefore that the statements used for that purpose are immaterial whether true or 
false. See 8 Harv. Law Rev. 1; Lumley v. Gye, 2 E.& B. 216; Walker v. Cronin, 
107 Mass. 555. It seems evident, therefore, that although the case turned on a question 
of pleading, the point on which the court really divided was a question of substantive 
law, the majority regarding the false statements in the declaration as the gist of the 
action, and the minority, the malicious injury by inducing a person to break a contract. 
While the decision does not expressly impeach the doctrine of Lum/ey v. Gye, it clearly 
shows a disinclination to affirm it. See 11 HARVARD LAw REVIEW, 449. 


Torts — INTERFERENCE WITH BUSINESS— TRADES UNIONS. — Defendants, offi- 
cers of a trade union, caused certain of their members to abandon the service of the 
plaintiff because he had not joined an association recognized by the defendants’ society. 
ffeld, that this was tortious conduct, and the defendants should be enjoined from further 
interference. Coons v. Chrystee, 53 N. Y. Supp. 668 (Sup. Ct., Spec. Term, N. Y. Co.). 

The facts in this case are reported but briefly and insufficiently. It does not appear 
whether the workmen were caused to break a contract, or merely to exercise a right 
they had of leaving at any moment. If the former was the case, =" the question of 
the form of ce , the defendants’ act was a tort, a contract right being a prope 
right. Lumley v. Gye, 2 E. & B.216. If the latter was true, service terminable at will 
not being a property right, the defendants, according to the doctrine of Alen v. Flood, 
[1898] App. Cas. 1, were liable only if the means used were unlawful — which does not 
appear to be the fact in this case. Before A//en v. Flood, supra, it was generally held 
that where one person intentionally caused pecuniary damage to another, a good cause 
of action was made out unless the former showed some ground of justification. Mogul 
Steamship Co.v. McGregor, [1892] App. Cas. 25. Competition was‘always regarded as a 
justification, and in the principal case there was competition, for the conflict between 
trades unions and employers is competition as much as is the struggle between indi- 
os parties for employment or trade. Holmes, J., in Vegelahn v. Gunter, 167 

ass. 92. 


Torts — LANDLORD AND TENANT — OVERFLOWING CISTERN.— On an upper 
floor of certain premises defendant constructed a cistern, from which plaintiff, who 
afterwards became tenant of a lower floor, received water. Defendant used due care 
in employing a plumber to repair a leak in the cistern, but, through the negligence of 
the plumber, water escaped and damaged plaintiff’s goods. é/d, that plaintiff cannot 
recover. Blake v. Woolf, [1898] 2 Q. B. 426. 

In Rylands v. Fletcher, L. R. 3 H. L. 360, the rule was laid down that “ the person 
who for his own purposes brings on his lands, and collects and keeps there, anything 
likely to do mischief if it escapes, must keep it in at his peril, and if he does not do 
so is prima facie answerable for all the damage which is the natural consequence of its 
escape.” In every case since there has been a manifest inclination to discover some- 


286 HARVARD LAW REVIEW. 


thing in the facts to take the case out of the rule. The court distinguish the prin- 
cipal case from Rylands v. Fletcher, supra, because here the injury resulted from a 
natural user of the land, while there it was caused by’a non-natural user. This seems 
like drawing the line between a large reservoir and a small one. The court made 
another distinction between the cases, in that here, as the plaintiff became tenant after 
the cistern was constructed, and as he used water from it, he must be taken to have 
consented to its being on the premises. Anderson v. Oppenheimer, 5 Q. B. D. 602. 
The numerous exceptions have left but little of the original rule. 

Torts— LEGAL CaAusE.— Defendants were owners of a bridge which they negli- 
gently allowed to be in bad repair. The plaintiff in Maine was travelling for pleasure 
on Sunday, in violation of a statute of that State, and his horse was injured by a 
defect in the defendants’ bridge. Hée/d, that the plaintiff cannot recover. Aeacham v. 
Proprietors of Portsmouth Bridge, 40 Atl. Rep. 1066 (N. H.). j 

he ground taken by the court is that the plaintiff’s wrong necessarily contributed 
to the injury, the same doctrine having been held in Cratty v. City of Bangor, 57 Me. 
423. Lyons v. Desotelle, 124 Mass. 387, accord. The weight of authority, however, is 
contrary, and it is generally held on a similar state of facts that the breach of the Sun- 
day law is a mere condition under which the accident happens, rather than a contributing 
cause. Sutton v. Town of Wauwatosa, 29 Wis. 21. This view is certainly a more cor- 
rect interpretation of the facts, for the accident would have been as likely to happen 
on any other day in the week. .It is now provided by a recent Maine statute that the 
law against Sunday travelling shall not affect the right or remedy of a party arising 
from an injury received on that day, 

Torts — LorpD CAMPBELL’s ACT — JURISDICTION. — Plaintiff’s son, a subject of 
Belgium, being on the high seas, in a Belgian vessel, was killed in a collision caused 
the negligent management of a steamship belonging to defendants. ée/d, that plainti 
has no right of action under Lord Campbell’s Act. Adgam v. The British and Foreign 
Steamship Co., [1898] 2 Q. B. 430. 

The question is largely, if not entirely, one of construction. For, admitting the 
power of Parliament to give a right of action for a cause arising outside the jurisdic- 
tion, a statute should not be construed thus to contravene the principles of interna- 
tional comity without the clearest language. For this reason the case is preferable to 
a prior contrary decision. Zhe Explorer, L. R. 3 A. & E. 289. The American 
authorities agree that no action will lie under statutes similar to Lord Campbell’s 
Act where the place of killing is outside the State. Whitford v. Panama R. R. Co., 23 
N. Y. 465. Whether, under such circumstances, recovery may be had in a domestic 
forum under a foreign statute is a mooted question. Dennick v. Central R. R. Co., 
103 U.S. 11; Ash v. Baltimore & Ohio R. R. Co., 72 Md. 144. Nothing in the prin- 
cipal case runs counter to the proposition that the statute applies for the benefit of 
aliens where the killing is within the jurisdiction. PAz/pott v. Mo. Pac. Ry. Co., 85 Mo. 
164. Upon the whole subject, see Tiffany, Death by Wrongful Act, §§ 195 e¢ seg. 
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THE ConFLict oF Laws 1N THE PROVINCE OF QuEBEC. By E. Lafleur. 
Montreal: C. Theoret. 1898. pp. xvi, 267. 

This interesting book is the result of a course of lectures delivered by 
the author as Professor of International Law in McGill University. He 
treats of the law of the Province of Quebec alone; a law derived from 
the pre-Napoleonic French law, and found in the Provincial Codes in 
the decisions of the Provincial Courts, and in the decisions, on appeal 
from Quebec, of the Supreme Court of Canada and of the Privy Council. 
The author cites few authorities except such decisions and the commen- 
taries of the French jurists, — a proper course, since “Conflict of Laws” 
is a branch of the municipal law, and decisions of a State where a dif- 
ferent system of law prevails can be no safe guide to the law of Quebec. 
For the same reason, the Quebec decisions cannot be authoritative 
with us. 


SC 
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The treatise has, however, both a theoretical and a practical value to 
us. It is worth while to see how, in Quebec, a respect for precedent as 
great, apparently, as that of English lawyers affects a system of law 
based on the modern Civil Law. Continental law restrained by the doc- 
trine of stare decisis seems to be preferable to Continental law ferae naturae 
as one finds it in the discordant writings of Savigny, Bouhier, and Pillet. 
The lawyer advising his client must have a happier life in Montreal than 
in Paris, since he has a guide in the decisions of the courts. 

Even in a more practical sense this treatise is valuable to an American 
lawyer.’ The decisions of the Quebec courts, while not of authority with 
us, would on such questions be held in respect. The doctrines here 
stated are often identical with our own. There are, to be sure, some 
fundamental differences. Capacity to contract is determined, as in 
France, by the law of domicile, not as in this country (Saud v. His Credi- 
tors, 17 Mart. 596) by the /ex Joc contractus. The French rule, adopted 
by the Quebec Code, is an unfortunate one, resulting in an utter and 
hopeless want of unanimity among the authors as to its proper applica- 
tion. Another remarkable instance of difference is the recognition by 
the Quebec courts of foreign administrators, guardians, and even receiv- 
ers. It must be confessed that in this respect the Quebec doctrine is in 
actual operation more satisfactory than ours. 

The author’s materials are well arranged, his exposition is clear, and 
his infrequent original suggestions are just and sound. J. H. Be 


Cases ON CONSTITUTIONAL Law. Edited by Carl Evans Boyd. Chicago: 
Callaghan & Co. 1898. pp. xi, 678. 

The compiler of this book was right in thinking that a need is felt for 
a small collection of cases on constitutional law; but it cannot be said 
that the book satisfies the demand. The more a work of this nature is 
limited, the greater becomes the necessity for careful selection, arrange- 
ment, and annotation. Lacking any one of these requisites, a case-book 
is a failure. The work of selection, both in matter of the cases chosen 
and the extracts printed from them, is fairly well done. One omission 
only of any importance has been made, — in the matter of the power of 
Congress over the territories. On that subject only a short extract is 
printed from the American Insurance Co. v. Canter, p. 583, an extract 
wholly inadequate to suggest the difficult questions involved. This over- 
sight is the more unfortunate because the authority is small in compari- 
son with the importance of the subject, and could not, if all were printed, 
seriously increase the bulk of the book. 

The general scheme of the topics is well conceived, and with some 
originality ; but little skill is spent upon the arrangement of the cases 
under the headings. The author mainly follows Thayer’s Cases in this 
regard, as he frankly admits in his preface. Where a change is made, it 
is generally for the worse. The strict adherence to chronology under 
Taxation leads to chaotic arrangement. The first case is Hylton v. United 
States, p. 26, where we try to solve the question of a direct tax. We think 
we have settled the question, and pass to State taxes on the instru- 
ments of the federal government and on interstate commerce, federal 
taxes on instruments of State government, and State tonnage taxes. 
After this technical question we find buried here the one general case on 
the broad problems in regard to the legitimate objects of taxation, Loan 
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Association v. Topeka, p. 78; and the next two cases, pp. 85, 91, bring us 
back to considering what is a direct tax again. 

The chief defect in the work is-its meagre, and sometimes careless, 
annotation. The only satisfactory note is on the Dred Scott case, 
p- 489, where the situation is well explained by quotations from writers of 
eminence. It is only fair to say that after the case of Jn re Neagle, p, 337, a 
note of four lines refers to a case decided in 1897; and under the Police 
Power, to make up, perhaps, for printing only two cases, the author gives a 
note of twenty lines, stating the substance of two cases and citing six others. 
Under Interstate Commerce, however, the subject which above all marks 
a fluctuation between opposing views, there is not a note from beginning 
to end, except three lines at the end of Gibbons v. Ogden, p. 172, to the 
effect that Chancellor Kent (whose opinion was overruled by the decision) 
had held differently, and that his reasons might be found in his commen- 
taries. What notes there are, are carelessly compiled ; most of the cita- 
tions are simply those referred to in the opinions; and a case referred 
to in Loan Association v: Topeka, p. 81, which in the opinion could be | 
cited only in manuscript because not yet regularly reported, is still re- 
ferred to as “ MS.,” although it has now been reported for twenty-four 
years. Lowell v. Boston, 111 Mass. 454. Useful the book may be for 
beginning the study of constitutional law; but it is unfortunate that the 
work has not been better carried out. J. G. P. 


THe Law or Bankruptcy. By Wm. Miller Collier. Albany, N. Y.: 
Matthew Bender. 1898. pp. xxx, 536. 

Primarily this treatise is a clear analysis of the United States Bank- 
ruptcy Act of 1898, and the arrangement of the chapters and the scheme 
of the sub-sections are partly determined by the form of the Act. Each 
section of the law is printed in full: there are references to former Na- 
tional Bankruptcy Acts and cross-references to the present Act. Follow- 
ing this is the commentary upon the section in topical paragraphs — over 
seven hundred in all. This form of treatment is most convenient for the 
practitioner. The appendix, containing certain forms from another hand, 
is now superseded by the official forms ; but the abstract of State Exemp- 
tion Laws in Appendix B is indispensable. 

The study of bankruptcy consists mainly in construing the statutes. 
The permanent value of the author’s work depends upon the accuracy 
of his forecast of the way in which the courts will construe the Act. 
In his interpretation of the law the author cites over five thousand cases 
bearing upon analogous provisions in other Acts, American and English : 
the chief stress is, of course, laid upon the judicial construction of the 
United States Bankruptcy Act of 1867, on which the present law is 
largely moulded. The author’s comments are very uneven in value, 
but some are distinctly able. The fundamental chapter upon the 
creation and jurisdiction of the courts of bankruptcy is clear and prac- 
tical throughout: but incidentally the discussion of the jurisdiction to 
determine the rights of lienors is hardly conclusive. p. 12. In the 
chapter concerning the adjudication of bankruptcy, the technical acts 
of bankruptcy are defined with much care, but the defence of solvency, 
which is one of the characterizing features of the new law, is dismissed 
too briefly. pp. 36-51. The treatment of exemptions is notably satisfac- 
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‘tory, pp. 70-79; but on the large subject of the rights and duties of 
trustees the comment is hardly adequate, though the citations are full. 
pp. 254-259. ‘That is a curious slip. in another section to speak of the 
moral obligation to pay a discharged debt as a good consideration for a 
new promise to pay it. p. 190. It is now well settled that the true effect 
of the subsequent promise is to waive the defence of the discharge. In 
the last pages of the treatise is considered an important question which 
must be much litigated in the first years of the new law — the effect of a 
national bankruptcy act in suspending state bankruptcy laws, state insol- 
vency laws, and state laws regulating common law assignments. The 
author states the problem very well, but hardly solves it. pp. 427-431. 
A leading case upon this last question of common law assignments is not 
cited. Boese v. King, 108 U. S. 379. To be quite fair, the commentary 
is always a succinct guide to the cases, and upon the whole it succeeds - 
oftener than it fails. OW. 


“Tue Law or Mines In Canapa. By Wm. David McPherson and John 
Murray Clark. Toronto: The Carswell Company, Limited. 1898. 
pp. 1294. 

When the Dominion Government was formed each province had so far 
developed a mining law of its own that it was deemed inexpedient to try 
to bring them all under one uniform system. The result is that at the 
present day there are no less than six distinct bodies of statutory mining 
law in Canada. The object of the author has been to collect these 
numerous statutes of the different governments, and make their contents 
easy of access by printing them all in one volume with an index and 
elaborate cross-references. ‘This work is supplemented by short histori- 
cal sketches of the development of the mining law in the various pro- 
vinces, by a full dictionary of mining terms, and by some two hundred 
and sixty pages devoted to the common law of mines. The volume is 
not a theoretical text-book, but is designed simply for purposes of refer- 
ence. It is a work to which any one can turn and quickly find the 
section of the statute applicable to his case, the history of the statute, 
and the important cases decided on the point. The chapters on com- 
mon law are eminently practical, composed for the most part of citations 
from authorities, so moulded together as to give a condensed and com- 
prehensive view of the various legal points connected with the working 
of mines. The law is grouped under the heads of Contracts, Leases, 
Licenses, Water, Support, Ventilation, and the like. The many cases 
cited — the table contains about 1,300 of them—are mostly decided 
by English or Canadian courts ; but the principles they stand for are 
equally applicable to this country, and the book will be an assistance to 
lawyers here in their search for collateral authority. 

For miners, mine owners, and mining lawyers resident in Canada, 
however, the work is especially designed. For them, the common law 
chapters will be convenient for reference, and the collection of statutes 
will save much of the time hitherto spent in research. ‘here is an un- 
doubted place for the book. The rapid increase in importance of the 
mining industry in the different provinces, together with the multiplica- 
tion of statutes, as the author well says, “ has made a collected statement 
of the laws a matter of convenience amounting almost to a necessity.” 


G. B. H. 
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OUGHT THE JUDICIARY OF MASSACHUSETTS TO BE ELECTIVE? By James 
W. Stillman. Boston: published by the author. 1898. pp. 17. 

This pamphlet urges that the present system of appointing the Massa- 
chusetts judges for life be discontinued, and that the judicial office be 
made elective. The general argument is an application of the reasons 
which favor the popular election of legislative and executive officers to this 
totally different case. The position taken, if indeed it is destined to ob- 
tain any following, is to be regretted. Its fallacy is in the failure to realize 
that, however our system may succeed in the case of legislators, the peo- 
ple in general are not competent to decide upon the fitness of judges. 
In the appointment of judges, as in many other matters, the people must 
act through their delegates who are better qualified than they to appoint. 
The author ignores the danger of having a judge’s tenure dependent upon 
political issues. He also ignores the necessity to a judge of a life of careful 
training, and the probable incompetence of an elected judge taken for a 
short term from active practice, who has had no opportunity to fit himself 
for the necessary general work. Massachusetts, surely, finds little induce- 
ment to follow the system which in Michigan resulted in the defeat of the © 
late Judge Cooley, and which in New York City has just resulted in the 
political victory of Richard Croker over one of the ablest New York judges, 
Judge Daly. J. G. P. 
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